
In the 

Supreme Court of Ohio   
 
THE CINCINNATI REDS, LLC, : 
 : 
 Appellant, : Case No. 2017-1707 
 : 
 v. : On appeal from the 
 : Ohio Board of Tax Appeals 
JOSEPH W. TESTA, : 
TAX COMMISSIONER OF OHIO, :  BTA Case No. 2015-1707 
 : 
 Appellee. : 
 
 

APPELLEE TAX COMMISSIONER’S MERIT BRIEF 
 
 
STEVEN A. DIMENGO (0037194) * 
     * Counsel of Record 
RICHARD B. FRY III (0084221) 
Buckingham, Doolittle & Burroughs, LLC 
3800 Embassy Parkway, Suite 300 
Akron, Ohio 44333 
Phone: 330-376-5300 
Fax: 330-258-6559  
sdimengo@bdblaw.com 
rfry@bdblaw.com 
 
Counsel for Appellant 
  The Cincinnati Reds, LLC 
 

MICHAEL DEWINE (0009181)  
Attorney General of Ohio 
 
DANIEL W. FAUSEY (0079928)* 
     * Counsel of Record 
KODY R. TEAFORD (0092307)  
Assistant Attorneys General 
30 East Broad Street, 25th Floor 
Columbus, Ohio  43215  
614-644-8909 
866-513-0356 fax  
daniel.fausey @ohioattorneygeneral.gov 
kody.teaford @ohioattorneygeneral.gov 
 
Counsel for Appellee 
  Tax Commissioner of Ohio 

Supreme Court of Ohio Clerk of Court - Filed December 01, 2017 - Case No. 2017-0854



TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES  ......................................................................................................... ii 

INTRODUCTION  ......................................................................................................................... 1 

STATEMENT OF THE CASE AND FACTS  .............................................................................. 3 

LAW AND ARGUMENT  ............................................................................................................. 5 

Appellee Tax Commissioner’s Proposition of Law: 

All property used or consumed in Ohio is taxable, unless some exemption applies.  R.C. 5741.02.  
No exemption applies when free tangible personal property is offered to induce a sale. Instead, 
the free tangible personal property is “used” by the seller and  such property is not “resold” for 
consideration pursuant to the exemption in R.C. 5739.01(E). ........................................................5 

A. The Reds are the “consumer” of the promotional items in this case, and must remit 
use tax on the purchase of those items..……………………………….…………… 6 

 
B. The Reds do not “resell” the promotional items in this case, because the 

promotional items are not “resold” pursuant to R.C. 5739.01(E)..………………….6 
 

C. Ohio provides a tax exemption in R.C. 5739.02(B)(35) for certain “promotional 
items” and the Reds purchases in this case do not fit the terms of that 
exemption……………………………………………………….………...………..11 

 
CONCLUSION  .....................................................................................................................…... 14 

CERTIFICATE OF SERVICE 

APPENDIX 

  



ii 

 
TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Coca-Cola Bottling Corp. v. Kosydar, 
43 Ohio St. 2d 186, 331 N.E.2d 440 (1975) ..........................................................................2, 7 

Crew 4 You, Inc. v. Wilkins, 
105 Ohio St.3d 356 (2005).....................................................................................................2, 7 

Emory Indust., Inc. v. Limbach, 
43 Ohio St.3d 134 (1989).........................................................................................................13 

Flambeau Prod. Corp. v. Limbach, BTA Case No. 88-G-1106, 1992 Ohio Tax 
LEXIS 385 (Apr. 3, 1992) .....................................................................................................1, 6 

G & J Pepsi Cola Bottling 
48 Ohio St.3d 31 (1990)...........................................................................................................12 

General Mills Fun Group, Inc. v. Lindley, 
1 Ohio St.3d 27 (1982).............................................................................................................13 

General Motors v. Kosydar, 
37 Ohio St.2d 138 (1974).........................................................................................................13 

Hyatt Corp. v. Limbach, 
69 Ohio St.3d 537 (1994).......................................................................................................2, 7 

International Thomson Pub. v. Tracy, 
79 Ohio St. 3d 415 (1997)..........................................................................................................1 

Kansas City Royals v. Director of Revenue, 
32 S.W.3d 560 (Mo. 2000) (en banc) ........................................................................................9 

Midwest Foundation Indep. Physicians Assn. v. Tracy, 
74 Ohio St. 3d 221 (1996)..........................................................................................................1 

Minnesota Twins Partnership v. Commissioner of Revenue, 
587 N.W.2d 287 (Minn. 1998)...................................................................................................8 

President Casino, Inc. v. Director of Revenue, 
219 S.W.3d 235..........................................................................................................................9 

San-A-Pure Dairy Co. v. Bowers, 
173 Ohio St. 469 (1962)...........................................................................................................13 



iii 

Satullo v. Wilkins, 
111 Ohio St.3d 399, 2006-Ohio-5856........................................................................................7 

Sea Lakes v. Tracy, BTA Case No. 92-N-1429 (Nov. 4, 1994) ...................................................1, 6 

Wisconsin Dept. of Rev. v. Milwaukee Brewers, 
111 Wis.2d 571 (1983) ..............................................................................................................8 

Statutes 

M.S.A. 297A.61 Subd. 6 ..................................................................................................................8 

R.C. 5139.01(E) ...............................................................................................................................1 

R.C. 5717.02 ....................................................................................................................................3 

R.C. 5739.01(B) .....................................................................................................................2, 7, 13 

R.C. 5739.01(B)(35)(a) ..................................................................................................................11 

R.C. 5739.01(E) .......................................................................................................................2, 6, 7 

R.C. 5739.01(H)(1)(a)......................................................................................................................6 

R.C. 5739.01(o)........................................................................................................................11, 12 

R.C. 5739.02 ....................................................................................................................................6 

R.C. 5739.02(B)(35) ......................................................................................................................11 

R.C. 5739.02(B)(35)(a) ..............................................................................................................3, 11 

R.C. 5741.01 ............................................................................................................................1, 6, 9 

R.C. 5741.01(D) ...............................................................................................................................6 

R.C. 5741.01(F) ...............................................................................................................................6 

R.C. 5741.01(G)(1) ..........................................................................................................................6 

R.C. 5741.02 ............................................................................................................................1, 5, 6 

Other Authorities 

Webster’s New College Dictionary 885 (1995) ...............................................................................6 

 



INTRODUCTION 

As explained by their CFO, the Cincinnati Reds are a major league baseball club in the 

business of selling tickets not free promotional items.  BTA Hearing Transcript (Tr.) at 17-18; 

21-22.  As he explained, in order to boost ticket sales for certain games, the Reds give away free 

promotional items, like bobble heads, jerseys, t-shirts, wall posters, and baseball cards.  The 

same free promotional items are not given at each game (or even to all fans).  The Reds target 

specific games to boost ticket sales and provide the promotional items at those games.   

Under the plain language of Ohio’s sales and use tax statutes, all purchases are subject to 

tax, unless specifically exempted.  R.C. 5741.02.  And, even more specifically, an item is subject 

to use tax when a person “gives or otherwise distributes it, without charge, to recipients in this 

state.”  (Emphasis added.)  R.C. 5741.01.  Not surprisingly, therefore, Ohio’s tax tribunals and 

courts have long recognized that promotional items are taxable.  See, e.g., International Thomson 

Pub. v. Tracy, 79 Ohio St. 3d 415 (1997); Midwest Foundation Indep. Physicians Assn. v. Tracy, 

74 Ohio St. 3d 221 (1996); Elambeau Prod. Corp. v. Limbach, BTA Case No. 88-G-1106, 1992 

Ohio Tax LEXIS 385 (Apr. 3, 1992); Sea Lakes v. Tracy, BTA Case No. 92-N-1429 (Nov. 4, 

1994).  Accordingly, under Ohio’s tax statutes, and the precedent applying those statutes, the 

Reds should have remitted use tax on their purchases of these promotional items. 

To avoid the clear application of these principles, the Reds ask this Court to hold that the 

free promotional items are actually incorporated into the price of the game ticket.1  The Reds’ 

argument rests solely on R.C. 5139.01(E)—the “resale exemption.”  See Reds’ Brief at 3.  The 

resale exemption says a purchaser does not pay sales or use tax when the purchaser intends to 

resell the item.  That makes sense because tax will be collected later in the distribution line when 

                                                           
1 As a consequence, if the Reds are correct, these promotional items would never be subject to 
tax because their ticket sales are not taxable.   
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the item reaches the final consumer.  But that is not what happens here for several reasons, as 

explained in this brief. 

First  ̧ this theory ignores the definition of taxable “sales” in R.C. 5739.01(B), and the 

exclusion for “resale” of items under R.C. 5739.01(E).  In order to constitute a “sale,” there must 

be a “transaction[] for a consideration.”  R.C. 5739.01(B).  This Court has held that the mere 

expectation of a giveaway does not equate to consideration paid for that item.  See Coca-Cola 

Bottling Corp. v. Kosydar, 43 Ohio St. 2d 186, 193, 331 N.E.2d 440, 444 (1975) (“The uttering 

of promises does not supply the actual consideration for the bargain.  It is the content of the 

promise or the actual anticipated performance which supplies consideration for the bargain.”).  

The Reds own evidence proves lack of consideration, primarily because the purchaser has no 

right to the promotional item, which there would be if the free promotional item was sold in a 

transaction for consideration. 

Second, the resale exemption does not apply by its own terms, because it is intended to 

avoid duplicative taxation, and does not apply when the “resold” item is not actually “sold.”  In 

other words, there must be a subsequent “sale” of the item under consideration for the “resale” 

exclusion to apply.  See Hyatt Corp. v. Limbach, 69 Ohio St.3d 537, 540, (1994) (because a 

hotel's act of renting rooms to guests for stays of more than 30 consecutive days was exempted 

from the sales tax by R.C. 5739.01(N), the hotel could not be deemed to have “resold” the use of 

linens in those rooms that the hotel had paid to have cleaned by a linen-cleaning service); see 

also Crew 4 You, Inc. v. Wilkins, 105 Ohio St.3d 356, ¶ 42 (2005).  Because the admission fees 

for Reds’ tickets are not taxable “sales” as the term is defined in R.C.5739.01(B), the exclusion 

for resale cannot apply. 
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Third, the Reds’ interpretation would nullify R.C. 5739.02(B)(35)(a), which pertains 

directly property used in the process of making a retail sale.  Ohio sale and use tax law provides 

an express exemption for only a certain, very limited sub-class of purchases of promotional 

items.  Namely, Ohio law only exempts advertising material or other printed matter.  Because 

these promotional items do not fit within Ohio’s narrow exemption for promotional items, the 

Reds’ claim would vastly enlarge the scope of exempt purchases beyond the General Assembly’s 

intent.   

On a larger scale, the Court must recognize that the Reds’ arguments have no limiting 

principle.  The practice of dispensing free promotional items to bolster ticket sales is not unique 

to the Cincinnati Reds.  It is a widespread practice across the country and not limited to 

professional sports teams (or even limited to sports teams).  If the Reds wish such promotional 

items to be exempt, they should ask the General Assembly for an exemption.  The Commissioner 

asks the Court to affirm the BTA, which simply held that the free promotional items are, in fact, 

free promotional items.   

STATEMENT OF THE CASE AND FACTS 

The Reds are a major league baseball club operating in Cincinnati.  BTA Decision at 2.  

The Reds were selected for audit on purchases made between January 1, 2008 and December 31, 

2010.  Statutory Transcript (ST) at 1.2  The audit was performed to verify that the Reds paid 

appropriate sales or use tax on any taxable purchases.  Id.  In terms of dollars and cents, the 

promotional items were a relatively minor issue compared to the Reds scoreboard equipment and 

displays.  See FD at 2-3.  The Reds appealed many of the disputed issues; however, most were 

settled by the Commissioner prior to hearing. Tr. at 1-6.  At hearing, the Reds only proceeded on 

                                                           
2 The Statutory Transcript refers to the transcript of proceedings certified by the Commissioner 
to the BTA in accordance with R.C. 5717.02. 
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the taxability of the free promotional items.  Id.  The Reds presented the following facts at 

hearing.   

Ticket sales are the primary source of revenue.  Tr. at 9.  The Reds use marketing, 

advertising, and free promotional materials to “drive” ticket sales.  In fact, the only reason for the 

existence of the free promotional items is to promote ticket sales.  Tr. at 20-21.  A list of free 

promotional items can be found on Reds’ Exhibit 3 from the BTA.  The same items are not 

offered at every game.  Some games offer no free promotional items.  The items vary from 

reusable grocery bags to framed pictures of Great American Ballpark.  See id. at 2; Tr. at 12-14.  

The Reds will sometimes advertise the free promotional items through various mediums to entice 

ticket sales.  Tr. at 13-15.  The Reds do not sell the exact promotional item at the team shop or 

outside the stadium.  Tr. at 34.  The Reds’ CFO gave this example to highlight the promotional 

strategy: 

Depending on the type of game, you know, Mother’s Day, Father’s Day, Sundays 
where we – or family days, kids days, we will layer in a promotional item specific 
to drive incremental attendance.  So what I mean by that is – in this example here, 
a child obviously can’t come to a ball game by themselves.  We’re not allowing 
nine year olds in unsupervised.  So the thought is when we advertise the fact that 
promotional items available to children, mom, dad, maybe a sibling will come as 
well.  So there is an incremental ticket lift to us because, again, we are in the 
business of selling tickets.  As I stated earlier, ticket revenues is a primary driver 
for us, and these items help drive ticket sales specifically in this case with giving a 
promotional item to children. 
 

Tr. at 17-18; 21-22. 

 Ticket prices do not change based upon the specific promotional item being offered, as 

would be expected if a more valuable promotional item was offered (or a less valuable one).  To 

be sure, the Reds consider all of their business costs when setting ticket prices.  Tr. at 24-25.  

But, that does not mean the promotional item is built in to the price of the ticket.  All else being 
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equal, ticket prices do not change based upon the promotional item offered.  See questioning at 

Tr. 42-44.   

 There are no express contractual or property rights to a specific free promotional item (or 

any promotional item).  That is true of season ticket holders.  Tr. at 43-44.  That is true of single-

game ticket holders.  Tr. at 44-45.  No contract or agreement guarantees the item.  There are no 

guarantees on the ticket itself.  Tr. at 45.  The Reds have never been subjected to litigation for 

failing to provide a promotional item.  Tr. at 46.  The Reds explained that a qualifying attendee 

who did not receive a promotional item will only sometimes receive the item after the fact.  For 

example, many promotional items are offered to a set number of individuals, e.g., first 200 

ticketholders.  If one of those eligible ticketholders does not receive an item, there is no 

guarantee to that specific item.  Tr. at 47-48.  As a good business practice, the Reds may offer a 

different item to satisfy the annoyance of a ticketholder.  Tr. at 46-48.  The Reds testified that it 

would be too costly to replace the same item in some circumstances because of cost.  Tr. at 48.     

The Reds sell comparable items in their gift shop and license their products to outside 

vendors.  Tr. at 55-56.  The Reds (and outside vendors) collect and remit sales tax on those items 

when sold to purchasers.  Id.  No such taxes are collected on ticket sales.  Id.  

 The BTA held that the free promotional items were not incorporated into the price of the 

ticket.  Thus, the BTA held, the promotional items are not incorporated into the price of the 

ticket.  The Reds appealed to this Court challenging the BTA’s decision.  The Reds missed their 

briefing deadline.  On a request for rehearing, this Court gave the Reds extra time to file a brief. 

LAW AND ARGUMENT 

Appellee Tax Commissioner’s Proposition of Law: 

All property used or consumed in Ohio is taxable, unless some exemption applies.  R.C. 
5741.02.  No exemption applies when free tangible personal property is offered to induce 
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a sale. Instead, the free tangible personal property is “used” by the seller and such 
property is not “resold” for consideration pursuant to the exemption in R.C. 5739.01(E). 
 

A. The Reds are the “consumer” of the promotional items in this case, and must 
remit use tax on the purchase of those items. 

 
A consumer who has purchased tangible personal property for use or other consumption 

in Ohio must pay “use” tax under R.C. 5741.02 when “sales” tax under R.C. 5739.02 has not 

been remitted.3  A “consumer” is “any person who has purchased tangible personal property or 

has been provided a service for storage, use, or other consumption or benefit in [Ohio].  R.C. 

5741.01(F).   

Ohio law is clear that an item is “used” when a taxpayer “gives or otherwise distributes 

it, without charge, to recipients in this state.”  (Emphasis added.)  R.C. 5741.01.  This includes 

“promotional items,” which are subject to use tax by the seller.  See, e.g.,  Flambeau Prod. Corp. 

v. Limbach, BTA Case No. 88-G-1106 (Apr. 3, 1992); Sea Lakes v. Tracy, BTA Case No. 92-N-

1429 (Nov. 4, 1994).  Accordingly, the Reds are the “consumer” of the promotional items that 

they “use” to induce ticket sales. 

B. The Reds do not “resell” the promotional items in this case, because the 
promotional items are not “resold” pursuant to R.C. 5739.01(E). 
 

Ticket sales are the primary source of revenue for the Reds.  The Reds use marketing, 

advertising, and free promotional materials to “drive” ticket sales.  Thus, the free promotional 

materials are used to promote ticket sales.  See Webster’s New College Dictionary 885 (1995) 

(promote means “to contribute to the progress or growth of”).       

                                                           
3 R.C. 5741.01(D) defines a purchase as “acquired or received for a consideration, whether such 
acquisition or receipt was effected by a transfer of title, or of possession, or of both *** and 
whether the consideration was money, credit, barter, or exchange.”  Under R.C. 5741.01(G)(1) 
and R.C. 5739.01(H)(1)(a), “price” means the total amount of consideration, including cash, 
credit, property, and services, for which tangible personal property or services are sold ***.”  
The use tax rate is applied to the purchase price of the tangible personal property to determine 
the use tax owed.  R.C. 5741.02. 
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The Red’s theory is that, because the promotional items are occasionally included in the 

ticket price, and because ticket sales are not taxable, the promotional items are not taxable.  This 

theory ignores the definition of taxable “sales” in R.C. 5739.01(B), and the exclusion for “resale” 

of items under R.C. 5739.01(E).   

 R.C. 5739.01(E), the resale exemption, reads:  

(E) “Retail sale” and “sales at retail” include all sales, except those in which the 
purpose of the consumer is to resell the thing transferred or benefit of the service 
provided, by a person engaging in business, in the form in which the same is, or is 
to be, received by the person. 
 

(Emphasis added).  Under this statute, if a purchaser’s intent is to resell the goods in essentially 

the same way, the purchaser owes no sales/use tax.  Satullo v. Wilkins, 111 Ohio St.3d 399, 

2006-Ohio-5856, ¶ 26.   

In other words, there must be a subsequent taxable “sale” of the item under consideration 

for the “resale” exclusion to apply.  See Hyatt Corp. v. Limbach, 69 Ohio St.3d 537, 540, (1994) 

(because a hotel's act of renting rooms to guests for stays of more than 30 consecutive days was 

exempted from the sales tax by R.C. 5739.01(N), the hotel could not be deemed to have “resold” 

the use of linens in those rooms that the hotel had paid to have cleaned by a linen-cleaning 

service); see also Crew 4 You, Inc. v. Wilkins, 105 Ohio St.3d 356, ¶ 42 (2005).  Because the 

admission fees for Reds’ tickets are not taxable “sales” as the term is defined in R.C.5739.01(B), 

the exclusion for resale cannot apply. 

In order to constitute a “sale,” there must be a “transaction[] for a consideration.”  R.C. 

5739.01(B).  In this case, there is no consideration paid for the promotional items.  Instead, a 

customer only pays the ticket price, and the promotional items are giveaways to boost those 

ticket sales.  And, contrary to the Reds’ supposition, an expectation of a giveaway does not 

equate to consideration paid for that item. See Coca-Cola Bottling Corp. v. Kosydar, 43 Ohio St. 
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2d 186, 193, 331 N.E.2d 440, 444 (1975) (“The uttering of promises does not supply the actual 

consideration for the bargain.  It is the content of the promise or the actual anticipated 

performance which supplies consideration for the bargain.”).   

At least two other courts of last resort agree with the BTA’s holding in this appeal.  

Indeed, the Supreme Court of Wisconsin and the Supreme Court of Minnesota have explicitly 

rejected the Reds’ exact argument.  Wisconsin has a similar “use” definition as Ohio.  See 

Wisconsin Dept. of Rev. v. Milwaukee Brewers, 111 Wis.2d 571, 577 (1983) (use of free items 

defined as “distributed gratis apart from the sale of other tangible personal property or service”).  

In that case the Milwaukee Brewers argued their “promotional items are tied to the price of 

admission.”  Id.  The Wisconsin Supreme Court found that promotional items were not resold to 

ticketholders (explicitly rejecting the Reds’ argument).  Id.     

The Supreme Court of Minnesota has likewise rejected the Reds’ resale argument.  In 

Minnesota Twins Partnership v. Commissioner of Revenue, 587 N.W.2d 287 (Minn. 1998), the 

Supreme Court of Minnesota held:  

Similarly, game attendees did not pay consideration to receive the novelty 
items. *** At many games, not all attendees received a novelty item, and those 
who did receive novelty items paid no more consideration for admission to the 
game than those who did not receive the novelty items.  We conclude that the 
subsequent transfer of these novelty items to game attendees was not a resale.  
The game attendees made no payment for these items.  Instead, the novelty items 
were free tokens of goodwill, not unlike the promotional gifts or premiums 
in Midwest Fed. Sav. & Loan Ass'n, 259 N.W.2d at 599.  They were distributed to 
game attendees as part of the service of admission to the baseball games. 

 
Id. at 288.  While since codified elsewhere in the Minnesota Statutes Annotated, Minnesota also 

has a similar definition of “use.”  M.S.A. 297A.61 Subd. 6 (“Use” includes the exercise of a right 

or power incident to the ownership of any interest in tangible personal property, or services, 

purchased from a retailer, other than the sale of that property in the regular course of business”).    

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977131542&pubNum=595&originatingDoc=I9f71b283ff7711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_599&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_595_599
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The Kansas City Royals case does not help the Reds.  First, Kansas City Royals dealt 

with the unique situation where sporting event tickets were taxable under Missouri law.  Kansas 

City Royals v. Director of Revenue, 32 S.W.3d 560, 562 (Mo. 2000) (en banc).  Thus, the 

Missouri Supreme Court prevented double taxation of the Royals’ items.  Id.  (“the [team] 

charges for admission to Royals games and collects and remits Missouri sales tax on the 

admission receipts”).  Under Ohio law, there is no double taxation law because such tickets are 

not taxable.  Several years later, the Missouri Supreme Court cited Kansas City Royals for the 

proposition that the primary purpose of Missouri’s resale exemption is to prevent double 

taxation.  See President Casino, Inc. v. Director of Revenue, 219 S.W.3d 235, 243; fn. 14, citing 

Royals at 561-63 (both en banc).  Again, that is not a problem in this case.   

Indeed, these promotional items are not “sold” under any definition of the word.  Instead, 

they are provided for free as an inducement to enhance ticket sales.  Accordingly, the provisions 

of R.C. 5741.01 regarding “giveaways” apply, and the Reds must pay use tax on these items.   

Further, the Reds do not resell these items for consideration for several reasons admitted 

by the Reds CFO.  First, ticket prices are inelastic with regard to the promotional materials.  And 

the promotional items have no effect on ticket prices.  Ticket prices are not increased when a 

premium, infielder bobble head is offered; ticket prices are not lowered when no promotional 

items are offered.  Tr.  at 42.  Instead, as the testimony established, the Reds distribute free 

promotional items to promote ticket sales.  That is the only reason the promotional items exist in 

the first place.  Tr. at 20-21.  The same promotional items are not offered at every game.  Some 

games offer no promotional items.  Even when they are offered, they vary significantly in value 

and quantity available to fans.  Tr. at 64.  There is no change in ticket price that would be 

expected.  A fan could attend a Tuesday night game against the Washington Nationals, receive 
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no promotional item, and pay $50 for her ticket.  Another fan could sit in that same seat for the 

Thursday night game against the Washington Nationals, receive a free jersey, and pay $50 for 

her ticket. Tr. at 42.  Again, these are free items.   

Second, fans also have no legal or contractual rights to the promotional items, which 

would be so if there was consideration paid.  While a fan who did not receive her promotional 

item may be annoyed, she has no contractual right or property right to that item simply by virtue 

of being a ticket holder.  Nothing on the ticket guarantees one promotional item for one ticket.  

There is no guarantee to season ticket holders (in a contract or otherwise).  Tr. at 43-44.  There is 

no guarantee to single-game ticket holders (in a contract or otherwise).  Tr. at 43-44.  At best, the 

promotional items are incentive items, which are held out to potential ticket buyers to entice 

them to purchase tickets.  The Reds testimony confirmed this: “[i]f a fan complains enough, we 

will refund them.  It’s not something that we do often, but if the person complains enough we 

will refund the full ticket price.”  Tr. at 49-52.  That arrangement speaks of a good business 

practice of an organization that is “fan first, fan friendly.”  Tr. at 47.  It does not signal a quid pro 

quo sale involving contractual and property rights to an item.  In fact, arguably, if the Reds are 

successful here, future litigants could use this case against the Reds in arguing that the fans have 

a contractual right to the promotional item.           

Third, exemption of the promotional items is inconsistent with how the Reds view 

taxability of other items they sell.  The Reds sell comparable items in their gift shop and license 

their products to outside vendors.  Tr. at 55-56.  The Reds (and outside vendors) collect and 

remit sales tax on those items when sold to purchasers.  Id.  No such taxes are collected on ticket 

sales.  Id.  The Reds ask this Board to hold that the promotional items offered to promote ticket 

sales are actually incorporated into the price of the ticket.  As a good business practice, the Reds 
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sometimes give the fan a free substitute promotional item or refund a ticket.  TR. at 49-52   

(Testimony of the Reds’ CFO: “[i]f a fan complains enough, we will refund them.  It’s not 

something that we do often, but if the person complains enough we will refund the full ticket 

price”).   If the Reds are successful, these promotional items will never be subject to sales tax 

because tickets are not subject to sales tax.  

The resale exemption is intended to avoid duplicative taxation, whereby tax would be 

charged twice – one upon the seller (use tax” and one on the purchaser (sales tax).  But here, no 

such pyramiding exists, because there is no taxable resale of the promotional items.   

C. Ohio provides a tax exemption in R.C. 5739.02(B)(35) for certain “promotional 
items” and the Reds purchases in this case do not fit the terms of that exemption. 

 
Under R.C. 5739.02(B)(35)(a), the Ohio sale and use tax law provides an express 

exemption for only a certain, very limited sub-class of  purchases of promotional items.  Namely, 

pursuant to R.C. 5739.01(B)(35)(a), the purchase of a promotional item may qualify for 

exemption  as  a purchase of tangible personal property  “used in making retail sales,” but only if 

the promotional item constitutes  advertising material or other printed matter (e.g., that both 

“describes and prices tangible personal property for retail sale.” See also R.C. 5739.01(o) 

(defining the activity of “making retail sales” as not included the acts of “promoting or soliciting 

the retail sales other than the distribution of printed matter which displays or describes and prices   

the Reds purchases of these promotional items are for the purpose of inducing sales of tickets,    

 The Reds’ argument that its promotional items qualify as purchases for resale would 

nullify R.C. 5739.02(B)(35)(a), which exempts items used for purposes of making retail sales 

such as newspaper inserts and catalogues.  However, the Reds’ promotional items are not 

included in that list.  R.C. 5739.01(O).  The General Assembly has chosen to exempt some 

marketing-like materials but not others.  See id. The Reds’ argument flies in the face of the sale 
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for resale exemption and the exemption for items used in making retail sales.  See id. The Reds 

also include a table cases the Reds believe on point.  The BTA already addressed those 

arguments to an extent.  See BTA Decision at 3 (discussing Electrolert).  As the BTA noted, in 

Electrolert the item induced the purchaser to buy additional units of the same product in order to 

qualify to all customers.  Id.  The BTA correctly found that fact pattern inapplicable here.  The 

BTA rightly stated the Reds case is similar, for one thing, because many games have no 

promotional giveaway—even the games that do often only provide promotional materials to a 

small number of ticketholders.   

The other BTA cases in that table are equally distinguishable on similar facts.  Nearly 

every case involves renting of equipment in an ongoing business relationship.  For example in G 

& J Pepsi Cola Bottling, 48 Ohio St.3d 31 (1990), Pepsi freely leases soda vending machines to 

stores that sell Pepsi.  The stores agree to keep the vending machine stocked, and the store 

assumes all liability for loss or destruction of vending machines.  This Court said the assumption 

of liability coupled with this distribution setup qualified as consideration.  There is quid pro quo.  

None of those facts are present here.  There is no recurring distribution of promotional items.  

Neither the Reds nor ticketholders are assuming a contractual liability, as the BTA already 

found.   

Heidman, the Happy Meal case, is also inapplicable.  Heidman has no probative value 

here because that case dealt with Happy Meal toys and other promotional items sold as part of 

birthday party packages.  Id. at 3.  Thus, the items were incorporated into a resold item (the 

birthday packages), which would have been taxed.  Here, there is no showing of the ultimate 

taxable sale.  The Reds cite no other relevant Ohio cases on this point.  Again, if the customer is 
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paying consideration for a promotional item, then the Reds would have to collect sales tax on 

that sale.  R.C. 5739.01(B); Emory Indust., Inc.  v. Limbach, 43 Ohio St.3d 134 (1989). 

The Board of Tax Appeals—the BTA—issued a sound opinion consistent with this 

Court’s use tax precedents.  The BTA made specific findings of fact, which this Court has said 

time and again it will not disrupt unless “there is no sound reasoning process that would support 

that” finding.  See Reds’ Brief at 4, citing AAA Enterprises, Inc. v. River Place Cmty. Urban 

Redevelopment Corp., 50 Ohio St.3d 157, 161 (1990).  The BTA properly applied the factors this 

Court has looked to before in these types of cases such as: ongoing business relationship (G & J 

Pepsi Cola Bottling); assuming liability (same); or additional nonmonetary consideration 

(General Motors v. Kosydar, 37 Ohio St.2d 138 (1974)); see also General Mills Fun Group, Inc. 

v. Lindley, 1 Ohio St.3d 27 (1982); San-A-Pure Dairy Co. v. Bowers, 173 Ohio St. 469 (1962). 

These are free promotional items.  In Ohio, that means they are subject to use tax, which 

the Reds must pay since the Reds use them.  If the Reds are successful, these promotional items 

will never be subject to sales or use.  On a much larger scale, the Court must recognize that the 

Reds’ arguments have no limiting principle.  The practice of dispensing free promotional items 

to bolster ticket sales is not unique to the Cincinnati Reds.  It is a widespread practice across the 

country and limited to sports teams (or even professional sports teams).  If the Reds wish such 

promotional items to be exempt, they should ask the General Assembly for an exemption.  The 

Commissioner asks the Court to affirm the BTA, which simply says free promotional items are 

in fact free promotional items.   
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CONCLUSION 

For the foregoing reasons, the Commissioner moves this Court to affirm the BTA. 
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1                          Tuesday Morning Session,
2                          December 20, 2016.
3                          - - -
4              EXAMINER YOUNG:  This is a hearing
5 before the Board of Tax Appeals, State of Ohio,
6 relative to an appeal styled The Cincinnati Reds,
7 LLC, versus Joseph W. Testa, Tax Commissioner of
8 Ohio, BTA Case No. 2015-1707.
9              This case is being heard in Hearing Room

10 B, in the offices of the Board of Tax Appeals, 30
11 East Broad Street, 24th Floor, on December 20, 2016,
12 at approximately 9:00 o'clock a.m., pursuant to
13 assignment before Carrie C. Young, Attorney-Examiner
14 for the Board of Tax Appeals.
15              The subject case is an appeal from a
16 final determination of the Tax Commissioner relating
17 to a use tax assessment.
18              At this time, will Appellant's counsel
19 please enter an appearance?
20              MR. DIMENGO:  Yes.  Steven A. Dimengo
21 with Buckingham, Doolittle & Burroughs, 3800 Embassy
22 Parkway, (330) 258-6460 is my telephone number.
23              EXAMINER YOUNG:  Thank you.  Cocounsel.
24              MR. FRY:  Yeah.  Richard B. Fry, III,
25 Buckingham, Doolittle & Burroughs, 3800 Embassy
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1 Parkway, Suite 300, Akron, Ohio 44333,
2 (330) 258-6423.
3              EXAMINER YOUNG:  Thank you.
4              And will the Commissioner's counsel
5 please enter an appearance?
6              MR. TEAFORD:  Thank you.  Kody Teaford,
7 Assistant Attorney General for the Tax Commissioner,
8 30 East Broad Street, 25th Floor, Columbus, Ohio
9 43215.

10              EXAMINER YOUNG:  And your telephone?
11              MR. TEAFORD:  (614) 644-8909.
12              EXAMINER YOUNG:  Thank you.
13              At this time, Mr. Dimengo, do you have
14 an opening statement you'd like to make?
15              MR. DIMENGO:  Yes, I do, Your Honor.
16              Appellant, The Cincinnati Reds, LLC,
17 owns a professional major league baseball team that
18 plays its games at Great American Ballpark in
19 Cincinnati.  The evidence being presented today
20 supports Appellant's position that it purchased
21 promotional -- that its purchased promotional items
22 are resold to attending fans as part of the price of
23 an admission ticket to the baseball game, thereby
24 making them nontaxable upon their purchase, and we
25 will be calling one witness.
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1              EXAMINER YOUNG:  Okay.  Thank you.
2              Mr. Teaford, an opening statement?
3              MR. TEAFORD:  Nothing specifically.
4 Just for purposes of the record, I do want to make
5 clear that a decent amount of the Notice of Appeal
6 has been settled.  So it's my understanding we're
7 only going forward on 5, 7, and 8, Specifications 5,
8 7, and 8; is that correct?
9              MR. DIMENGO:  Actually, we are

10 dismissing our objections with respect to the
11 advertising materials and our objection pertaining to
12 the amnesty program and consumer use tax with respect
13 to qualification.
14              MR. TEAFORD:  So we've got 5 and 8,
15 those are the two going forward?
16              MR. DIMENGO:  Our sole objection
17 pertains to the promotional items.
18              EXAMINER YOUNG:  Okay.  And nothing
19 else, okay.  So nothing with regard to the
20 scoreboard?
21              MR. DIMENGO:  Correct.
22              EXAMINER YOUNG:  Okay.  All right.
23 Thank you very much.  Mr. Dimengo, you may call your
24 witness.
25              MR. DIMENGO:  I'd like to call Doug
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1 Healy.
2              EXAMINER YOUNG:  Okay.  Sir, I would
3 just ask before you're seated if you would raise your
4 right hand.
5              MR. HEALY:  Absolutely.
6              (Witness placed under oath.)
7              EXAMINER YOUNG:  Thank you.  Please be
8 seated.
9              THE WITNESS:  Thank you.

10                           - - -
11                        DOUG HEALY,
12 being first duly sworn, as hereinafter certified,
13 deposes and says as follows:
14                    DIRECT EXAMINATION
15 BY MR. DIMENGO:
16         Q.   Please state your name.
17         A.   Doug Healy.
18         Q.   Can you spell that?
19         A.   Sure.  D-o-u-g H-e-a-l-y.
20         Q.   Okay.  Doug, unless I state otherwise,
21 my questions relate to the audit period which is
22 January 1st, 2008, through December 31st, 2010, and I
23 will refer to the taxpayer that is subject of this
24 appeal, that is The Cincinnati Reds, LLC, as the
25 company.  When I say "you," I mean the company unless
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1 the context is clear otherwise; that is, you in your
2 individual capacity.  Okay?
3         A.   Okay.
4         Q.   Are you employed by the company?
5         A.   I am.
6         Q.   And how long have you been employed by
7 the company?
8         A.   Since March of 2006 in my current
9 capacity.

10         Q.   What have been your responsibilities
11 with the company?
12         A.   As CFO I directly oversee financial
13 matters, all the risk management portion of
14 administration, in addition to getting involved in
15 other aspects of the business, including advertising,
16 marketing, ballpark operations, and some baseball
17 operations.
18         Q.   And what is the nature of the company's
19 business?
20         A.   We are a major league baseball team that
21 plays 81 home games a year; God willing, some
22 post-season games beyond 81 at Great American
23 Ballpark.
24         Q.   And what is the ballpark's capacity?
25         A.   It's approximately 42,300 seats.
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1         Q.   And so that's how many it holds to view
2 a game?
3         A.   Correct.
4         Q.   Does the company keep the revenue from
5 the ticket sales?
6         A.   We do.
7         Q.   And are you familiar with -- familiar
8 and involved with how ticket sales are promoted?
9         A.   Yes, I am.  As I mentioned earlier, I'm

10 intimately involved in the day-to-day, which includes
11 the structuring, the setting of the pricing, the
12 ultimate recordkeeping for ticket sales, and the
13 delivery of financial statements, financial reports
14 to the ownership of the club.
15         Q.   And the previous question I asked you,
16 you answered yes, that the company keeps the revenue
17 from the ticket sales.  Is that the company's primary
18 source of revenue?
19         A.   Yes.  It's one of our single biggest
20 drivers of revenue.
21         Q.   Okay.  Is tangible personal property
22 purchased by the company and used for promotional
23 purposes?
24         A.   Yes, it is.  We purchase bobbles, we
25 purchase hats.
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1         Q.   Bobbles?
2         A.   Bobbleheads.
3         Q.   Okay.
4         A.   We purchase hats, we purchase T-shirts,
5 mini bats, and other Reds type of paraphernalia.
6         Q.   Uh-huh.  Including player cards?
7         A.   Player cards is in that as well, yes.
8         Q.   And can you describe what a bobblehead
9 would be?

10         A.   Sure.  It's a likeness of a player.  For
11 example, former player Ken Griffey, Junior, where we
12 will order a quantity of bobbleheads in advance of
13 the game and those bobbleheads are promotional items
14 that are part of the admission.  So as a fan buys a
15 ticket, renders the ticket when they show up for the
16 game, they receive a promotional item, in that case
17 would be a bobblehead.
18         Q.   How big is a bobblehead?
19         A.   It depends.  They range in size probably
20 from a few inches up to six, seven inches.
21         Q.   Uh-huh.
22         A.   And they are what they sound like, it's
23 a caricature, figurine, whatever the right phrase is,
24 that head bobbles.
25         Q.   So it's a nice size?
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1         A.   It's a nice size.  It's a nice
2 promotional item.
3         Q.   Uh-huh.  Okay.  And how about the player
4 cards?
5         A.   Player cards are typically the full
6 roster, including manager, coaches, and players.
7 They're what you expect in a player card, they list
8 stats, which is, you know, the statistics of the
9 player's history; so, you know, fielding, batting

10 average, et cetera, and those items are also another
11 promotional item that --
12         Q.   So the attendee would get one player
13 card or would it be a separate?
14         A.   It's a set, it's about yay thick
15 (indicating), if you assume 25 men plus coaches and
16 some other players on the DL, it's probably in the
17 range of 30 to 35 cards.
18         Q.   So the attending fan that paid for the
19 ticket would get the whole set of player cards --
20         A.   Correct.
21         Q.   -- for that team for the particular
22 year?
23         A.   Correct, yeah, they get a set of the
24 Reds, yes.
25         Q.   Were any of the promotional items you've
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1 described purchased during the audit period in the
2 subject of this appeal?
3         A.   Yes.  All the promotional items
4 described were purchased during the three-year
5 period.
6         Q.   And that would include the player cards,
7 as well as books, helmets?
8         A.   Yes.
9         Q.   Tote bags?

10         A.   Bobbleheads.
11         Q.   Okay.  And stadium grass kits?
12         A.   Correct.
13         Q.   Magnet schedules?
14         A.   Correct.
15         Q.   Photographs?
16         A.   Correct.
17         Q.   Bats?
18         A.   Yep.
19         Q.   And other what tend to be Reds-themed
20 items?
21         A.   All tend to be Reds-themed items, yes.
22              MR. DIMENGO:  May I approach the
23 witness?
24              EXAMINER YOUNG:  Certainly.
25              MR. DIMENGO:  Okay.
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1 BY MR. DIMENGO:
2         Q.   I'm handing you Exhibit 1.
3         A.   Yes.
4         Q.   And that is the -- our response to the
5 interrogatories that you signed off on?
6         A.   Yes.
7         Q.   Question No. 28.
8              MR. TEAFORD:  I'm sorry, which question?
9              MR. DIMENGO:  28.

10 BY MR. DIMENGO:
11         Q.   Are all of the transactions identified
12 in this answer on 28, as cross-referenced in the Tax
13 Commissioner's comprehensive transaction detail
14 report that's included in the audit workpapers and
15 that's provided to you at the conclusion of the
16 audit, are all of those items that are referenced on
17 the answer to 28, are those promotional items resold
18 to game attendees in the same form as the company had
19 purchased?
20         A.   Yes.
21         Q.   Unless I state otherwise, all of my
22 questions are going to relate to the promotional
23 items that are the subject of this appeal.
24         A.   Okay.
25         Q.   Okay.  How do the Reds advertise the
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1 games where the promotional items are distributed?
2         A.   Through various mediums; we do it
3 through traditional print, so it would be fliers,
4 newspaper, online, Reds.com, online through other
5 mediums, we also do it on radio, and billboards,
6 digital boards, those really are the primary areas.
7         Q.   Okay.
8              MR. DIMENGO:  May I approach the
9 witness, Your Honor?

10              EXAMINER YOUNG:  Yes.
11 BY MR. DIMENGO:
12         Q.   I'm handing you what's marked as
13 Exhibit 2.
14         A.   Yep.
15              MR. DIMENGO:  Kody, you should have all
16 the exhibits.
17              MR. TEAFORD:  I do.
18 BY MR. DIMENGO:
19         Q.   Are these materials as reflected in
20 Exhibit 2 representative of those written materials
21 used during the audit period to advertise games where
22 promotional items were distributed to ticket
23 purchasers?
24         A.   They are.  And one item that I did not
25 mention earlier is television, and some of these
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1 items are what you would see during a game broadcast.
2         Q.   And when would these be used?
3         A.   Well, it depends.  The first page here
4 with this magnetic schedule, that's what we refer to
5 as a bottom third.  That's what it sounds like, you
6 know, takes up a portion of the screen and it
7 periodically --
8         Q.   The screen of what?
9         A.   I'm sorry, your television viewing

10 screen.  So as you're watching a broadcast, we will
11 display an image that promotes an upcoming game.  In
12 this example here we're promoting the magnetic
13 schedule/car magnet to simplify it for our fans.  We
14 do say free to 30,000 fans, but there's a real cost
15 associated with these items; so it's not free.  It
16 may be perceived free to the fans, but it's part of
17 the admission, then in certain situations we give
18 thanks to, you know, a sponsor of an item.
19         Q.   Okay.  Let's just page through this.
20         A.   Sure.
21         Q.   So the first one you described is the
22 bottom third of the screen.
23         A.   Yep.
24         Q.   With a magnetic schedule that would be a
25 promotional item, and then on page -- let's see,
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1 Page 2 it's kind of faint print there, this
2 Exhibit 2.
3         A.   Yeah.
4         Q.   It looks like there's a reference to
5 also a magnetic schedule.
6         A.   Correct.
7         Q.   20,000 fans.
8         A.   Correct.  This is an example of what you
9 would see on a digital board or billboard where we're

10 promoting specific --
11         Q.   And well before the game at issue?
12         A.   Absolutely.  You know, this is a great
13 example of -- due to the size of our market, you
14 know, we are a smaller market, we're quite possibly
15 the smallest in baseball except for the Bay between
16 us in Milwaukee.  Indy Day, since we are such a small
17 market, we do go to the regional markets, which would
18 be Indianapolis, Columbus, Dayton, and we promote
19 specifically different days, and highlight the fact
20 that there is a promotional item tied into those days
21 to drive additional ticket attendance.
22         Q.   Uh-huh.  And then turning to the third
23 page, looks like a calendar.
24         A.   Yeah.  That would be a bottom third; so
25 that would be what you would see on a television
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1 broadcast.
2         Q.   And then the next page, reference to a
3 Jay Bruce bobblehead.
4         A.   That's a great example of what a
5 bobblehead looks like.  You can see here specifically
6 there is -- you know, we're stating that -- the date
7 in which and the type of promotional item that is
8 associated with that game.
9         Q.   Okay.  Then turning to Page 2, to Jay

10 Bruce, this one references only the first 10,000 kids
11 in attendance.
12         A.   Well, there's some strategy that's
13 involved; so if I may for a second explain.
14         Q.   Sure.
15         A.   Depending on the type of game, you know,
16 Mother's Day, Father's Day, Sundays where we -- or
17 family days, kids days, we will layer in a
18 promotional item specific to drive incremental
19 attendance.  So what I mean by that is -- in this
20 example here, a child obviously can't come to a ball
21 game by themselves.  We're not allowing nine year
22 olds in unsupervised.  So the thought is when we
23 advertise the fact that promotional items available
24 to children, mom, dad, maybe a sibling will come as
25 well.  So there is an incremental ticket lift to us
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1 because, again, we are in the business of selling
2 tickets.  As I stated earlier, ticket revenues is a
3 primary driver for us, and these items help drive
4 ticket sales specifically in this case with giving a
5 promotional item to children.
6         Q.   Uh-huh.  Okay.  Then just kind of paging
7 through the last couple pages, I see quite a few
8 other references to bobbleheads.
9         A.   Uh-huh.

10         Q.   This would be -- are bobbleheads the
11 predominant promotional item that was used?
12         A.   Yeah.  Bobbleheads we have found through
13 time and -- they are the single biggest driver of
14 promotional -- or the single biggest promotional item
15 that drives ticket sales.
16         Q.   Okay.  So you referenced quite a few
17 times the provision of these -- the advertisement of
18 these promotional items well before the games to
19 drive the ticket purchases.
20         A.   Correct.
21         Q.   How do you -- how does that tie in with
22 your season ticket holders?
23         A.   Well, season ticket holders we try to
24 renew usually in our fiscal fourth quarter.  Our
25 first promotional schedule typically comes out around

Page 19

1 Reds Fest.  Reds Fest is usually the first weekend in
2 December.  The majority of season ticket holders have
3 put deposits on account prior to that; however, they
4 know through history and time that promotional items
5 will be layered in.  It's questions we do get,
6 there's expectations that they will receive their
7 promotional items.  So they are renewing prior to the
8 schedule being set, but the schedule is set typically
9 after our budget cycle.  Again, we are a 10-31 fiscal

10 year; so once approved by our ownership is when we go
11 and we finalize our upcoming season.
12         Q.   Can you expand on your statement that
13 they expect to receive them?
14         A.   One of the single biggest complaints we
15 get from season ticket holders historically was
16 access to promotional items.  So we started -- we
17 opened up actually a season ticket holder gate that
18 opens 30 minutes prior.
19         Q.   Let me clarify, you said access.  You
20 mean in terms of receiving them during the game?
21         A.   In terms of receiving them upon arrival.
22         Q.   Upon arrival, okay.
23         A.   They expect a priority compared to a
24 single game fan.  So we opened up a gate 30 minutes
25 before general public that grants season ticket
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1 holders access to the park early.  And, you know, on
2 promotional giveaways, depending on the quality of
3 the promotional giveaway, bobbleheads are a great
4 example, that line is longer than games that are not
5 populated with a promotional item.  There is a demand
6 for these items.
7         Q.   So how does the company determine the
8 promotional items to be purchased and then provided
9 at the games to the ticket purchasers?

10         A.   There is a group of folks who plan the
11 upcoming calendar.  It involves finance, it involves
12 marketing/advertising, you have in certain cases
13 members of the executive team.
14              What we do is we look at the upcoming
15 year and we really focus in two areas.  One, we focus
16 on weekend and we focus on those weekends that are
17 going to be lesser attended.  Specifically, you know,
18 we do have premium pricing on certain games during
19 the year, and typically those games, the reason we're
20 premium pricing them, we know they're going to be
21 fairly well attended; so we move off those games and
22 really try to --
23         Q.   Move off with respect to promotional
24 items?
25         A.   With respect to promotional items.
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1         Q.   Okay.
2         A.   And what we try to do is layer in
3 promotional items on the games where we know we have
4 opportunity for incremental ticket lift.  As I
5 mentioned earlier, we are a regional franchise which
6 is why we focus on weekends, there's better
7 opportunity for folks to come from out of town, spend
8 a weekend in Cincinnati, attend a Reds game, and do
9 other things in the city.

10         Q.   So, for example, without -- you might
11 have an expectation that the attendance might be at a
12 certain level --
13         A.   Yes.
14         Q.   -- and then it can increase?
15         A.   Or decrease.  So what we do as part of
16 the budget process, we actually prepare a
17 game-by-game budget, and it is what it sounds like;
18 we layer in with our best current thinking and
19 analytics what we are expecting attendance to be over
20 the 81 games.
21         Q.   Without promotional items?
22         A.   Without promotional items, correct.
23         Q.   Okay.
24         A.   As part of our budget process -- you
25 know, ownership has been clear that they do not want
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1 to lose money; so we layer in our promotional items
2 on games where we feel that we can drive additional
3 ticket revenue.  As I mentioned, those typically are
4 weekend games and/or games, depending on the quality
5 of the opponent, that we need an additional lift.
6         Q.   And so your thinking is that it's tough
7 to get somebody regardless to go to a weekday game,
8 you know, sometimes even if it's a lower quality
9 opponent, but on a weekend game, that same opponent,

10 it's a lot easier for families or individuals to come
11 to a weekend game, and you know that incremental push
12 with the promotional item then would help drive that
13 additional attendance?
14         A.   Yes.  Based on the size of our market we
15 have higher attended games on weekends, and
16 promotional items are one of the reasons why.
17         Q.   And you would anticipate then that the
18 incremental revenue you get from the ticket sales
19 more than offsets the cost of the promotional item?
20         A.   Absolutely.  Otherwise, we wouldn't do
21 it.
22         Q.   And the attendees, are they -- are there
23 benefits from the attendees at the park such as other
24 purchases they might make?
25         A.   Sure.  So, you know, what we budget as

Page 23

1 we -- again, a little bit on our budget cycle, we
2 figure out what our sold number is going to be, and
3 then from there we calculate concessions,
4 merchandise, programs, other things that a consumer
5 will purchase at the park.
6         Q.   Right.
7         A.   But concessions and merchandise are the
8 two largest revenue items.
9         Q.   So would it be true that you do not

10 provide promotional items at games that are
11 anticipated to be sold out?
12         A.   Yes.  With the exception of opening day,
13 which we have put a promotional item on, we want to
14 drive weekend attendance and we want to drive the
15 weekends where we think we need a little lift.
16         Q.   Okay.
17         A.   And that was the strategy that we
18 employed when we set the budget, when we set the --
19 once the game-by-game ticket summary is done, we do
20 layer these promotional items on with a little bit of
21 strategy.
22         Q.   Uh-huh.  Even the -- when you provide
23 them for a promotion -- the promotional items with
24 respect to the opening day game, does it help you to
25 assure the sellout and capacity attendance?
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1         A.   Yeah.  We had an example in 2009 where
2 when the economic -- I guess it's called the great
3 recession now -- hit we had a significant revision
4 just to what we thought we would do that year.  And
5 that was the one year when I look back and I say,
6 wow, there was -- in Cincinnati, you know, baseball's
7 religion, and it was the one opening day that I felt
8 like it needed a little lift.
9              Besides that, you know, baseball is --

10 opening day is a big deal in Cincinnati.
11         Q.   Uh-huh.
12         A.   You know, fans like to get something
13 when they show up.
14         Q.   Uh-huh.  So they have some expectation
15 even on opening day, right?
16         A.   Yeah.  I think we've somewhat
17 established that expectation.
18         Q.   Okay.  Do you charge the game attendees
19 for the promotional items?  Do you have a separately
20 identified charge?
21         A.   No.  It's not separate, it's part of the
22 ticket price.
23         Q.   And then do you take into consideration
24 the cost of the promotional items when you're setting
25 the ticket price?
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1         A.   Yes.  As I mentioned, part of our
2 general operating budget, as you can imagine, there
3 are various costs that go into it.  One of the single
4 biggest costs of the business side is our promotional
5 items, and that is part of the overall model when
6 we're creating what we -- you know, where we're going
7 to set ticket prices for the upcoming year.
8         Q.   And those costs would include not only
9 the costs of the promotional items, but anything

10 else?
11         A.   Additional costs, we have inventorying
12 costs, there is a cost to hold it, we have a cost to
13 staff.
14         Q.   To hand them out?
15         A.   As you can imagine, 30,000, 40,000
16 promotional items in a game, there is a significant
17 amount of people there to make sure the distribution
18 is going fairly, that folks aren't getting two
19 bobbleheads or two player card sets, and, you know,
20 there are other associated costs, the cost of
21 advertising, you know, the game.  So there are a lot
22 of costs beyond just the cost of the promotional
23 item.
24         Q.   And would it be true that some of the
25 fans with respect to the games that may not be quite
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1 a draw, that they feel that the ticket price isn't --
2 doesn't quite warrant the -- just mere attendance
3 without a promotional item?
4         A.   You know, it's hard to quantify what the
5 fans -- you know, what our fans think.  It is, you
6 know, the April, early May and September timeframe
7 when kids are in school, we do see a dropoff in
8 weekday attendance.  I think that -- or, in my
9 opinion, you know, clearly when you have a

10 promotional item the games will be incremental over
11 what our otherwise baseline would be on those days.
12              But, you know, again, I think our fans,
13 when we say we have a bobblehead, there is a certain
14 level of expectation that they will receive the
15 bobblehead.
16         Q.   So when a customer purchases a ticket,
17 the customer believes he or she is purchasing both
18 the right to view the game at the park and the
19 promotional item?
20         A.   Absolutely.
21         Q.   And so the customers feel entitled to
22 the promotional items?
23         A.   Yes.
24              MR. TEAFORD:  Objection, speculation.
25              EXAMINER YOUNG:  Can you rephrase?
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1 BY MR. DIMENGO:
2         Q.   In your experience, do the customers
3 expect to receive and feel entitled to a promotional
4 item?
5         A.   Yes.  One of the biggest feedbacks we
6 get are complaints from fans that lag on days.  So an
7 example, if we think we ordered 30,000 bobbleheads
8 for a Saturday and great weather, we're in contention
9 for a playoff position, you know, there's a lot of

10 extenuating circumstances that could drive up the
11 attendance.  Those examples, you know, we would get
12 fan complaints, "Hey, I didn't receive," you know,
13 whatever, "Scott Rolen bobblehead."
14              You know, it's a little bit of a PR
15 nightmare when you have to deal with a significant
16 number of fans.  So we try to -- as we establish what
17 we think attendance is going to be and what we're
18 going to order, you know, our goal is to drive or --
19 I'm sorry, our goal is to order a quantity that is --
20 that is close to what we expect.  In some cases we go
21 over and in some cases we go under, because it's
22 based on a budget that's very preliminary.  While
23 there's some science in it, team play can change the
24 expectation overnight.
25         Q.   Do you have any other experiences that
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1 you can share with respect to fans and their pursuit
2 of the bobbleheads?
3         A.   Yeah.  You know, one thing that we've
4 noticed, and actually it's not a problem, but, you
5 know, fans on certain peak games and, again,
6 bobbleheads are a great example, fans will purchase
7 numerous tickets and they'll purchase numerous
8 tickets to get the bobbleheads.
9              We had situations in years past where,

10 you know, folks may buy a lowest-dollar ticket, get
11 the bobblehead, go take the bobblehead back to the
12 car and come back in with a second purchased ticket.
13 So there is demand for these items.  You know, these
14 items, it's amazing how these items wind up on E-bay
15 and the various resale sites, and typically at a
16 premium over what even the cost of the ticket would
17 be.
18         Q.   Any fights amongst fans?
19         A.   We have some pushing and shoving at
20 times.  You know, again, there is a level of
21 expectation, especially with the higher -- the higher
22 perceived promotional items.
23         Q.   What would happen if you decided not to
24 provide the promotional items that you had told the
25 public you would?
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1         A.   Well, outside of it being a public
2 relations nightmare, as I mentioned earlier, you
3 know, I would anticipate that our phones would be
4 ringing off the hooks with fan complaints demanding
5 refunds.  You know, there is an expectation when we
6 put it out to the marketplace that if we say we're
7 going to have -- you know, example, let's say 30,000
8 bobbleheads, that the Reds are going to have 30,000
9 bobbleheads.

10         Q.   And that's what your anticipated
11 attendance would be?
12         A.   Yeah.  You know, we don't purposely
13 order under with the exception of kids and, you know,
14 Mother's Day and specific quantities.
15         Q.   That drive that group?
16         A.   Yeah.  We don't purposely order --
17 underorder promotional items.
18         Q.   Okay.
19              MR. DIMENGO:  May I approach the
20 witness, Your Honor?
21              EXAMINER YOUNG:  Yes.
22 BY MR. DIMENGO:
23         Q.   I'm handing you Exhibit 3.
24         A.   Yep.
25         Q.   Can you tell me what this is?
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1         A.   The first page is listing home dates,
2 not gates, home dates during 2010 where we had
3 promotional items attached to those games.
4         Q.   And there's a reference to the quantity
5 that you had purchased in the third-to-the-right
6 column.
7         A.   Yep.  So that would be the quantity that
8 we were ordering, and then the far column,
9 "Attendance," is where we actually wound up with, you

10 know, folks in the park.
11         Q.   This is in -- the attendance figure's
12 actually the number that were in the park?
13         A.   Correct.
14         Q.   So it looks like sometimes you got it
15 right, sometimes you had a little bit more, sometimes
16 you had a little bit less?
17         A.   Yeah.  Like I said, we set the budget
18 early on in the season based on what we think, and
19 sometimes we order too many and sometimes we don't
20 order enough.  You know, it's a little bit of science
21 and a little bit of questioning.
22         Q.   Are there some other -- are some of the
23 promotional items that are at issue not on this in
24 this exhibit?
25         A.   Yes.  The spreadsheet's a little older;
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1 so it's possible we might have missed a handful of
2 them as I look at it.
3         Q.   Okay.  So every attendee expects to not
4 only view the game, but also receive a promotional
5 item in exchange for the paid ticket price?
6         A.   Yes.  I think we have set an expectation
7 that when folks arrive at the game, you know, we
8 encourage people, especially on these promotional
9 item days, to arrive early.  As you see in the

10 advertising, we will say to the first 30,000 fans.
11 So, you know, there is an expectation, especially if
12 they arrive early, that they're going to get a
13 promotional item.
14         Q.   Let's go back to Exhibit 3.
15         A.   Okay.
16         Q.   The first page references games for
17 2010.
18         A.   Yep.
19         Q.   And then I just want to make sure this
20 is the predominant promotional items for 2009 on
21 Page 2.
22         A.   Yes.
23         Q.   As well as predominant promotional items
24 in 2008.
25         A.   Yes.
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1         Q.   Okay.  For the games in both those
2 years?
3         A.   Yes.
4         Q.   So you're confident providing the
5 promotional items increases the ticket sales and the
6 attendance?
7         A.   Yes.  You know, we have over time and
8 what we see across professional sports is that
9 promotional items really are a driver in growing

10 incremental tickets above a baseline expectation.
11         Q.   Does this mean that some fans -- some of
12 your fans will not purchase tickets unless it's
13 accompanied by a promotional item?
14         A.   You know, it depends on the game, but I
15 would say that what the promotional items do is drive
16 the incremental ticket sales.  So to answer that
17 question, yes, I would say on those incremental
18 ticket sales, you know, above an expected baseline
19 that the promotional items are a ticket driver.
20         Q.   What's the average cost of a promotional
21 item?
22         A.   It ranges from, you know, below a dollar
23 up to the more ornate you get on the bobbleheads and
24 the figurines can be $4 per item.
25         Q.   Okay.  Now, if I saw that Ken Griffey,
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1 Junior bobblehead and I said, boy, I think I could
2 make that myself and produce 50,000 of them --
3         A.   Can't do that.
4         Q.   Why is that?
5         A.   Well, there's limitations, you know,
6 MLB, Major League Baseball and the Major League
7 Baseball Players Association, so there are two
8 separate entities, we control our own marks, marks
9 defined as the Reds, you know, the Reds emblem;

10 Players Association and the player controls their
11 likenesses.  So if somebody wanted to go out and just
12 create, as an example, a Rolen bobblehead there would
13 be significant issues.
14         Q.   Legal problems?
15         A.   Yes.
16         Q.   And liability, that would not be
17 allowed?
18         A.   That would not be allowed, no.
19         Q.   But the Reds have the ability, because
20 of the special -- the licensing you have --
21         A.   We control our marks.
22         Q.   Yeah.
23         A.   So unless we grant our marks or baseball
24 grants marks, there is limitations with where in this
25 case our wishbone C can be used.
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1         Q.   Okay.  So the bobbleheads and player
2 cards, only you can produce those and provide them to
3 the fans?
4         A.   Correct.  I mean, you have to be an MLB
5 licensee to produce --
6         Q.   Right.  Okay.
7         A.   -- those types of items.
8         Q.   How valuable can these promotional items
9 become, the bobbleheads, the player cards, so forth?

10         A.   You know, we've -- again, I've seen them
11 on the Internet for more than the cost of the item.
12 You know, they can go $10, $15, $20, depending on the
13 significance of the bobblehead.  You know, some
14 bobbleheads even go for more.  It all depends on
15 consumer demand and, frankly, how good the quality of
16 the bobblehead is at times.
17         Q.   Do you sell merchandise in your fan
18 shops at the ballpark that is the same as some of the
19 promotional items?
20         A.   Not the same, but close.  A good example
21 is baseball hats, you know, we will have a
22 promotional giveaway of a baseball hat.  You won't
23 find that replicated hat in our team store, but you
24 will find Reds baseball caps in our store.
25              Mini bats is another example, you won't
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1 find a specific mini bat that we had as a promotional
2 item, but you will find a mini bat in the team store.
3 So it's close, but it's not exact.
4         Q.   Is there a reason for that, that it's a
5 unique item that you actually provide to the fan with
6 their -- his or her ticket purchase?
7         A.   Yes.  We try to make -- again, using the
8 bobbleheads as an example, we want to make these
9 promotional items of value, we don't want to diminish

10 the value.  And the best way to do that is control
11 the distribution and control the merchandising of
12 those items and, frankly, control where they're sold.
13 So that's why our bobbleheads -- you won't find, as
14 an example, Scott Rolen bobblehead in our team store
15 or this specific Scott Rolen bobblehead in our team
16 store.
17         Q.   So you're trying to focus more on that
18 unique experience?
19         A.   Yes, for the fan.
20         Q.   For the fan?
21         A.   Uh-huh.
22         Q.   Do attendees that receive promotional
23 items get to keep them?
24         A.   Yes.
25         Q.   And are the promotional items provided
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1 to anyone that does not purchase a ticket?
2         A.   No.  You got to have a purchased ticket
3 to get the promo item.
4         Q.   And the Reds intend to make a sale of
5 both the ticket and the promotional item in exchange
6 for the ticket price paid by the customer?
7         A.   Yes.
8              MR. DIMENGO:  I have no further
9 questions.

10              EXAMINER YOUNG:  Thank you.
11 Cross-examination.
12              MR. TEAFORD:  Yes.
13                          - - -
14                    CROSS-EXAMINATION
15 BY MR. TEAFORD:
16         Q.   Good morning, Mr. Healy.
17         A.   How are you?
18         Q.   I don't have too much.  So, again, just
19 like Mr. Dimengo's questions, I'm really only
20 interested in 2008 through 2010 for this particular
21 audit period.
22         A.   Okay.
23         Q.   You said before some of the examples of
24 the items were bobbleheads, hats, T-shirts, mini
25 bats, those sorts of things.
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1         A.   Yes.
2         Q.   How much do they vary from the items
3 that are sold in the club shop?
4         A.   Well, it all depends.  An example is,
5 you know, a hat could vary significantly.  You know,
6 there was in the year past where, you know, we had a
7 hat that was a John Deere type hat where you had the
8 mesh, and we did not have that exact style in the
9 team shop.  We had a like -- or a hat that was close,

10 but not that exact style.
11              The bobbleheads, you're not really going
12 to find the specific bobbleheads that we have for a
13 game in our team shop.  You know, player card sets,
14 those are unique as well.  You know, Tops obviously
15 has player cards, but, you know, each item has enough
16 of a difference in order to protect, you know, the
17 paid fan.
18         Q.   So take the Jay Bruce bobblehead
19 example, so we wouldn't find a Jay Bruce bobblehead
20 in the team shop?  That's on Exhibit No. 2.
21         A.   Yeah.  You would not find this Jay Bruce
22 bobblehead in the team shop, that is correct.
23         Q.   So you could find a Jay Bruce one, just
24 not this particular Jay Bruce bobblehead?
25         A.   I don't recall if a Jay Bruce bobblehead
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1 was in the team shop.  Usually the bobbleheads in the
2 team shop were larger, you know, taller in stature.
3 We also have -- you know, in addition to players in
4 our team shop, we have some of our mascots as a great
5 example so that the type of bobbleheads that are in
6 the team shop are, you know, slightly different than
7 what you would receive as a paying fan.
8         Q.   So they wouldn't be exclusive to a
9 person.  So you could have Jay Bruce swinging a bat

10 as a promotional item and Jay Bruce with a fielder's
11 glove in the clubhouse or in the gift shop?
12         A.   You know, it all depends.  Our
13 relationship with our concessionaire would give us
14 the -- we have consent rights.  So, you know, we
15 control, you know, what goes where in the team shop.
16 Again, there are a limited set of bobbles that are in
17 the team shop.  I can't recall specific to what was
18 in the team shop during -- from '08 to '10, but
19 player likenesses, those are usually things that we
20 keep at the park or in the park.
21         Q.   And the ones that are sold as
22 promotional items, if I understand correctly, those
23 aren't sold elsewhere outside of the team shop?
24         A.   Can you repeat the question?  Sorry.
25         Q.   The items that are used as promotional
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1 items, so the bobbleheads and such --
2         A.   Yeah.
3         Q.   -- those aren't sold anywhere else
4 outside of, like, maybe another store, maybe they're
5 licensed elsewhere to be sold?
6         A.   You know, I -- I can't speak to where
7 they're sold.  You know, there are different forms of
8 bobbleheads out there.  But, again, for a player
9 bobblehead, you'd have to get our consent, you know,

10 to the extent you're using our mark, you'd have to
11 get their consent through the PA or through the
12 player.  And, you know, again, each bobblehead is
13 unique unto itself.
14              So I can't tell you what the value of a
15 bobblehead is to a third party.  What I can tell you
16 is I know our bobbles and our giveaway items have
17 significant value to our fans.
18         Q.   Let me rephrase.  So, say, take a
19 T-shirt, a T-shirt that's given out as a promotional
20 item, say, to the first 100 attendees or something
21 like that, are those also licensed to be sold in
22 other locations, so at Footlocker or at some other
23 type of store, are those licensed out in that way?
24         A.   The T-shirts that we give away at the
25 games, you know, a great example would be a T-shirt
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1 we give away for a former player, that you will not
2 find in a store, you know, it's specific to the
3 player.  You know, the mesh jersey -- you know, will
4 you find a jersey in a store?  Sure, you can find an
5 MLB licensed jersey, but the uniqueness of the jersey
6 in this example here, you know, we're driving it to
7 kids and you will not find that exact style of a
8 jersey.  You'll find some close, but it won't be that
9 exact style.

10         Q.   Are the items ever modified from the
11 time that you receive them to the time that they go
12 out, the promotional items?
13         A.   When you say "modified," do you mean do
14 we do something to them?
15         Q.   Uh-huh.
16         A.   Other than potentially putting them
17 together, no, a bobblehead comes prepackaged.  We're
18 not changing the design, unless the manufacturer
19 screws it up, then we'll send them back.
20         Q.   Any of the other items, the
21 non-bobblehead items, so hats, T-shirts, players
22 cards, anything like that, do you repackage them?
23         A.   No.  But what we do is, you know, player
24 cards is a great example, they come in boxes so we
25 spend a significant amount of time breaking them
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1 down, making sure we have them readily available.  So
2 for the folks -- our employees who are ultimately
3 responsible for distributing those types of items,
4 you know, they would be breaking the boxes down, you
5 know, they're responsible for, you know, in that case
6 cardboard collection, getting it down to our
7 recycling bins.  So there is some cost associated
8 with it.
9         Q.   Okay.  Let's talk about some of the

10 advertising elements.
11         A.   Okay.
12         Q.   You mentioned before that typically
13 promotional items are used to increase sales whenever
14 you -- I think you said whenever you need a small
15 lift on a -- for a particular game.  Are the
16 promotional items always advertised prior to the
17 game?
18         A.   Always in advance, yes.
19         Q.   Okay.
20         A.   Always in advance.
21         Q.   Approximately how far in advance?
22         A.   It all depends.  Our promotional
23 schedule is usually available in December.  So, you
24 know, for some games they are typically early April,
25 has been as early as late March.  So, you know,
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1 upwards of a few months or several months I guess

2 that would be, but, you know, we want to advertise

3 them early on in order to drive incremental

4 attendance.

5         Q.   Are price -- are ticket prices changed

6 as a result of the promotional items that are going

7 to be provided at that game?

8         A.   No.  What we do is -- what we do is, you

9 know, we want to smooth those ticket prices

10 throughout the year, because what we don't want to do

11 as an organization is devalue any game to the general

12 public, we don't want to set a price below what we

13 would say is a baseline price on a Tuesday for

14 obviously business reasons.  So we typically will

15 smooth that pricing and, again, with the exception of

16 certain premium games which depending on the opponent

17 and those games we typically don't have promotional

18 items tied into.

19              We budget, you know, a specific number

20 of tickets sold, and then we set our average ticket

21 price off that budget knowing there will be some lift

22 on a number of the games throughout the year.

23         Q.   So all else being equal, same day, same

24 opponent, whatever else, it's going to be the same

25 ticket price regardless of the promotional item
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1 that's being offered?

2         A.   If it's not on a premium game, then yes,

3 yes.

4         Q.   What if it's on a premium game?

5         A.   Well, we typically don't put them on

6 premium games because we know those games are already

7 going to be higher attended.  So what we want to do

8 is we want to drive the incremental tickets.  As I

9 mentioned earlier on, these promotional items help

10 drive incremental ticket sales.  So there's some

11 strategy that we do when we layer those games on --

12 or, I'm sorry, those promotional items on the game.

13         Q.   With regard to the season ticket

14 holders, you mentioned how there's an expectation --

15 I think you said that -- among season ticket holders

16 that these promotional items will be made available.

17 Is that something that's included in the season

18 ticket holder contract?

19         A.   Well, we don't -- we don't have

20 contracts.  I want to make sure I'm answering your

21 question.  I don't make a season ticket holder sign

22 up for -- you know, in a formal contract.  Typically

23 what will happen is they will just -- we send out the

24 informational literature, they'll send back a deposit

25 and they renew.
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1              You know, I -- if you're asking is there
2 a separate line item on the invoice, there's not,
3 but, again, the -- the way we view that as a business
4 is, you know, we don't separately state on the
5 invoice that the promotional item is, you know,
6 resold as part of the ticket when a fan comes in.
7         Q.   But there is some sort of agreement,
8 right?  I assume whenever you sign up as a season
9 ticket holder, you sign something that says I agree

10 to pay this amount as a season ticket holder and so
11 forth?
12         A.   Yeah.  I think online -- again, I'm
13 going back in time here -- I think online there is
14 some form of an acceptance.  You know, typically what
15 will happen is you pay as you go.  You know, if you
16 stagger your payments, you pay as you go.
17              Obviously I never want to get upside
18 down in an arrangement where games have been issued
19 but payment hasn't been received, and we will stop --
20 you know, we've stopped season ticket holders, we've
21 turned their access off, frankly, if they failed to
22 pay.  So I think that answers your question.
23         Q.   Okay.  Are there any guarantees on -- if
24 you're not a season ticket holder, you're just an
25 individual game ticket holder, are there any
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1 guarantees on the ticket that guarantee the
2 promotional item?
3         A.   No.  There's no guarantees on the
4 ticket.  But, again, what we do through the
5 advertising is we set an expectation, you know, in
6 certain cases by calling out the quantity and the
7 number that, you know, show up at the game and, you
8 know, we have 30,000 magnet promotional items that
9 are at a given day.

10         Q.   So I've been to games before where you
11 have the ticket and it will say at the bottom of the
12 ticket, you know, possession of the ticket doesn't
13 guarantee you a particular item or whatever.  Are
14 those types of clauses put onto the tickets?
15         A.   I'm trying to think of a ticket.  I
16 truly -- I truly don't know.  I know what's on the
17 back of the ticket, but I don't know on the front.
18         Q.   Okay.
19         A.   Yeah.
20         Q.   Well, on the back, either/or, anywhere
21 on the ticket.
22         A.   On the back is just the disclaimer, just
23 the general you accept liability when you come to a
24 game.
25         Q.   Okay.
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1         A.   Caught a foul ball.
2         Q.   Or if you get in a fight over a
3 promotional item or something.
4              With regard to the season ticket holders
5 or the individual ticket holders, have the Reds ever
6 been subject to a legal action for not providing
7 promotional items?
8         A.   We've received threats of cancelling,
9 you know, from season ticket holders that they'll

10 cancel their tickets if they don't receive the
11 promotional item.  We have fielded numerous
12 complaints from single game consumers that did not
13 receive a promotional item.
14              But if you're asking about class action
15 suit or something, no, we have not.  But I would
16 venture a guess that if we were ever to truly just
17 cancel a bobblehead or cancel a significant
18 promotional item -- again, speculation -- but I would
19 say that there could be a threat.
20         Q.   Okay.  Whenever you get a -- whenever
21 you receive a complaint from either a season ticket
22 holder or an individual ticket holder saying, you
23 know, I was one of the first 200 people in the
24 stadium but I didn't receive X promotional item, do
25 the Reds remedy that by providing them with that item
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1 after the game?
2         A.   The answer -- the short answer is it all
3 depends on the total attendance.  You know, in
4 situations where we've overordered based on -- you
5 know, again, as you can see in those pages, yes,
6 we'll remedy it.
7              In situations where, you know, we
8 underordered, you know, attendance far exceeded what
9 we thought it would, you know, we will remedy it, but

10 maybe not with that item.  We might give them another
11 promotional item, we might invite them back to a ball
12 game.  But our ownership group is fan first, fan
13 friendly, and we will make it right by, you know,
14 inviting them back down or, like I said, give them
15 another item.
16         Q.   So in that sense, there is no guarantee
17 to that particular item.  If they come in, you know,
18 if I come in, say, first 200 get a T-shirt, and I'm
19 number five but I don't get my T-shirt, if I'm
20 understanding you correctly, there's really no
21 guarantee that I'm going to get that item if I don't
22 receive it.  You know, they said, well, we didn't
23 think you were number five so you don't get your
24 T-shirt, I don't get that after the fact?
25         A.   Again, it all depends on the quantity of
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1 the number of items that were ordered and then the
2 ultimate attendance at the ball game, whether or not
3 the item's available.
4         Q.   So it wouldn't be possible for the Reds
5 to order more of that same item?
6         A.   Depends where we sourced it from as
7 well.  You know, I mean, is it possible?  Sure.  Have
8 we done that?  I truly don't recall any situation
9 where I've done a one-off order, because as you can

10 appreciate the cost, it gets pretty expensive to
11 order.
12         Q.   Would there be a situation where -- and
13 I guess maybe this is a little bit of speculation --
14 where a sufficient number of individuals didn't
15 receive a promotional item and the Reds would order
16 more?
17         A.   We have modified, you know, if we -- if
18 there is a game that it just pops well in advance, we
19 have modified our quantity, but, again, it depends
20 where we're sourcing it from.  If it's being shipped
21 from China or if it's being shipped overseas, it's a
22 little bit more difficult for sourcing it
23 domestically, but we do try to monitor and manage and
24 we have made changes upward where, you know,
25 attendance has increased.
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1         Q.   So I'm thinking of scenarios where, you
2 know, you're not looking at any marginal increase,
3 you're looking at a set number of individuals.  So I
4 think usually most of the examples that I've seen
5 are, you know, any -- you know, the first X number of
6 individuals into the park get this item.
7         A.   Uh-huh.
8         Q.   So in that type of scenario, do the Reds
9 ever purchase items after the fact because someone

10 didn't get their item?  So kind of back to my example
11 before, let me ask that question again:  If the first
12 200 individuals in the park get a T-shirt and I'm
13 number five but I don't get my T-shirt for one reason
14 or another, can I come back and say, "Reds, I didn't
15 get my T-shirt.  Where's my T-shirt?  It's a
16 promotional item which I was assured that I would
17 get, but I didn't get it"?
18         A.   I mean, we have received complaints like
19 that in the past.  You know, part of the challenge
20 here is quantifying were you really number five or
21 number 205.  As we've gotten more sophisticated as an
22 organization, you know, we have the ability to track
23 when you came into the park, but in certain
24 situations where, you know, a fan will complain and
25 say, you know, "I was number five," we never
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1 challenge the fan.  We don't say, "No.  You were
2 number 205."  We make accommodations, and typically
3 it's another promotional item or it's, "Hey, you
4 know, come back to a ball game on us."
5              You know, what we want to do is make
6 sure that it's still a family friendly experience and
7 we want to make sure that you, the paying consumer,
8 has a good experience.
9         Q.   All right.  So what about -- you said a

10 lot of times these items have significant resale
11 value.
12         A.   Yes.
13         Q.   You saw online they can be worth -- I
14 forget how much you said, but they can be worth a lot
15 of money afterwards.
16         A.   Yeah.
17         Q.   You know, do you provide them with
18 something of comparable -- comparable cost?  So, you
19 know, if a bobblehead's going to be worth $200
20 online, do you provide them with something of similar
21 value?
22         A.   I can't speculate to the resale value.
23 What we try to do is if you show up and you don't
24 receive, let's just say, X bobblehead, but I have Y
25 bobblehead available or I have this promotional item,
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1 I have this fleece blanket or something, you know, we
2 try to provide a fan with something that remedies the
3 situation.
4              I can't speak to specifics of I didn't
5 get a Rolen bobblehead so give me a Bruce bobblehead.
6 You know, it truly depends on available inventory
7 because, again, we do overorder, you know, in several
8 games so there is some excess inventory that is
9 around.

10         Q.   Have you ever refunded a portion of a
11 ticket price for -- because a person didn't receive
12 their promotional item?
13         A.   We will refund the full ticket price.
14         Q.   Okay.  If a person doesn't receive the
15 promotional item, you'll --
16         A.   If they complain enough, we will refund
17 them.  It's not something that we do often, but if
18 the person complains enough we will refund the full
19 ticket price.
20         Q.   So you say it's not something that's
21 done often.  So there are individuals who have
22 complained that have not received a full refund of
23 the ticket price?
24         A.   Correct.  Usually we're able to remedy
25 that situation.  The ultimate -- what we try to do is
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1 remedy it prior to issuing a refund is our goal.
2         Q.   Okay.  How do you decide usually the
3 criterion for who gets the ticket item?
4         A.   I'm sorry?
5         Q.   How do you decide the criteria for who
6 receives the item?  So some of them are structured to
7 kids or Mother's Day or whatever.  How do you decide
8 what makes sense?
9         A.   Sure.  Sundays usually we will promote

10 as family day, kids' days, you know, it's typically
11 an early afternoon start so it works out well.  You
12 know, I'm a father of three young daughters; so it
13 works out well compared to a night game.  So what we
14 do is we try to have a promotional item layered in on
15 a game that kids see value in, whether it's a mesh
16 jersey giveaway or a kid's hat or something that the
17 kid wants in addition to, like I said, driving the
18 incremental sales of mom and dad coming so we don't
19 have a bunch of nine year olds running around
20 unsupervised.
21         Q.   Right.  A couple questions about -- you
22 made some statements before about, you know, how fans
23 would respond if the promotional items were not
24 provided.  Have the Reds ever done any sort of
25 standardized -- and by "standardized," I mean looking
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1 at -- you know, standard methods for looking at
2 markets -- to see how fans would respond to the
3 promotional items being done away with?
4         A.   Can I ask a clarifying question?
5         Q.   Sure.
6         A.   Are you asking do we benchmark other
7 professional sports franchises and say maybe they
8 don't have promotional items and what would happen?
9         Q.   I think that would be one way of doing

10 it, but, yeah.
11         A.   Okay.
12         Q.   So I'll ask that question, I think that
13 works, too.
14         A.   Okay.  So the short answer is based on
15 our market, the size of our market, you know, our
16 core market, it's not something we've considered.
17 You know, I think larger markets and even, you know,
18 over the last several years larger markets have even
19 migrated to promotional items.
20              Chicago's a great example, very big
21 market, but they had promotional items to drive
22 incremental ticket sales.  I think what has been
23 found is that the value of these items do
24 significantly improve -- or, you know, in the fans'
25 perception -- a ball game.  So it's not something
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1 that we've considered.  We've talked about it, but
2 it's not gone beyond speculation.
3         Q.   Okay.  You mentioned before that
4 sometimes fans will even purchase multiple tickets
5 and come in and out of the park for that.
6         A.   Yes.
7         Q.   Do you have any kind of -- have the Reds
8 ever acquired any kind of data on that, about how
9 frequently that happens?

10         A.   It all depends.  You know, on
11 bobbleheads, it happens.  I mean, I see it.  I sit on
12 our terrace and you can see what's going on.  I mean,
13 I've seen them hand it back out through to a kid who
14 runs them somewhere, I don't know where it goes.  So,
15 you know, there are situations where, you know, folks
16 will buy cheaper tickets to get the promotional item,
17 and usually those items wind up on an E-bay or a
18 third-party resale site.
19         Q.   Did the Reds ever do any hard numbers
20 for that from 2008 to 2010?
21         A.   Huh-uh, no.
22         Q.   Okay.
23         A.   It's hard to quantify.
24         Q.   In terms of the number of complaints
25 that are received, do the Reds -- I assume they keep
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1 track of customer -- or, you know, ticket holder
2 complaints.
3         A.   Uh-huh.
4         Q.   And what they're complaining about.
5         A.   We do.
6         Q.   From 2008 to 2010, do you know, you
7 know, how many complaints the Reds received about not
8 receiving promotional items?
9         A.   Oh, boy.  I couldn't even guess.  I

10 couldn't even guess.
11         Q.   The value on resale, we talked about
12 that, how that can --
13         A.   Yeah.
14         Q.   I assume that can be a pretty broad
15 range.  Have the Reds ever done any -- ever done
16 something to get data on what the resale value of
17 these items are?
18         A.   Not really.  I mean, what usually will
19 happen is someone will highlight, "Hey, did you
20 happen to see" -- you know, pick a bobblehead --
21 "what it's going for on E-bay?"  So I'll go on E-bay
22 and look, oh, my, it's going for 15 bucks, but, no,
23 it's not something that we necessarily track.
24         Q.   Okay.  For the promotional items that
25 you say are incorporated in the ticket, are any sales
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1 taxes collected on the tickets?
2         A.   Huh-uh.
3         Q.   What about the items that are sold in
4 the gift shop that are comparable, do the Reds
5 collect and remit sales tax on those items?
6         A.   That would be our third-party
7 concessionaire or merchandise operation and, yeah,
8 they collect and remit sales tax.
9              MR. TEAFORD:  One item I wanted to the

10 get in was what I've got as No. 3, it's the
11 Cincinnati Reds Baseball Heaven brochure that was
12 produced in discovery.  I can have him authenticate
13 it if you want or if you guys are fine with bringing
14 it in.
15              MR. DIMENGO:  We're fine.
16              MR. TEAFORD:  Is that okay?
17              MR. DIMENGO:  Yes.
18              MR. TEAFORD:  Okay.  I don't have any
19 more questions.
20              EXAMINER YOUNG:  Okay.  Thank you,
21 Mr. Teaford.
22              Mr. Healy, before we do redirect, I just
23 had a couple of questions.
24              THE WITNESS:  Sure.
25                          - - -
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1                       EXAMINATION
2 BY EXAMINER YOUNG:
3         Q.   I'm not sure I'm clear on the ticket
4 pricing.  I understand that you, you know, look at
5 your year long schedule and you assign -- you know,
6 there are certainly premium games that you know
7 everybody's going to be interested in.  But if I'm a
8 fan and I come on a fairly regular basis and I buy
9 the same seat every time --

10         A.   Yeah.
11         Q.   -- for -- you know, let's say I go once
12 a month to a game and I buy the same seat,
13 potentially I could be paying literally then
14 different prices for every one of those games, is
15 that correct, because on -- you know, if they're
16 playing the --
17         A.   As a season ticket holder?
18         Q.   No, no.  As an individual --
19         A.   As an individual.
20         Q.   -- ticket holder.
21         A.   Not for every game, but, again, for
22 those premium games you would be paying a different
23 ticket price.
24         Q.   So the only difference in the pricing
25 for any particular seat, and this is, again, just for
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1 the individual games --
2         A.   Yeah.
3         Q.   -- is when they've been assigned the
4 title of premium game?
5         A.   Correct.
6         Q.   Okay.  So if I'm coming to a game that's
7 a nonpremium game, I'm going to pay the same amount
8 for my ticket, whether there's a promotional item
9 offered or not?

10         A.   Correct.
11         Q.   Okay.  Do the Reds offer -- I know the
12 Indians do -- when there's a promotional item
13 offered, you can pay a premium, I think it's an extra
14 $5 per ticket and you are absolutely guaranteed that
15 you may -- that you will get that item and you have
16 to go to a special place in the stadium and you pick
17 the item up there?  Does the Reds do anything like
18 that, other than I know you described for the season
19 ticket holders --
20         A.   Yeah.
21         Q.   -- but just for the general public,
22 single ticket?
23         A.   I mean, we have in the past, yes.  As
24 for this specific audit period, I don't recall if we
25 were doing it during this audit period or if it was

Page 59

1 post the audit period, I don't recall.
2         Q.   But that is a possibility as well?
3         A.   It is a possibility, yes.
4         Q.   And that's just something that you
5 advertise through Ticketmaster or whomever also
6 probably?
7         A.   Reds.com, yeah.
8         Q.   And you indicate that if you're willing
9 to pay -- and I don't recall what the Indians call it

10 but it's a special name -- and if you pay that
11 additional $5 premium, then you're absolutely
12 guaranteed that you will get the item?
13         A.   Correct.
14         Q.   Okay.  But as to whether that occurred
15 during that period, you're not sure?
16         A.   I don't recall.
17         Q.   All right.  Thank you.
18              EXAMINER YOUNG:  Mr. Dimengo.
19                          - - -
20                   REDIRECT EXAMINATION
21 BY MR. DIMENGO:
22         Q.   Yes.  Following up on her question, you
23 have premium pricing for some of the tickets, but
24 then the tickets are the same price throughout the
25 year?
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1         A.   Uh-huh.
2         Q.   But you've testified that in some of
3 those games you don't anticipate that it's quite the
4 same value for the attending fan.  So is it fair to
5 say then that the promotional item is a supplement to
6 that value to add more value to that game?
7         A.   Yes.  That is a fair statement.
8         Q.   Okay.  So even though the price is the
9 same, that attending fan for the nonpremium game is

10 getting -- even though the price for the ticket is
11 the same, is getting a little bit more because of the
12 promotional item, and that's the intent?
13         A.   Correct, yeah.  It's used to drive
14 ticket sales, yes.
15         Q.   Okay.  And you have used the phrase
16 "drive ticket sales" or "incremental ticket sales" a
17 few times.  Is it fair to say that those regular fans
18 that are going to be buying a ticket regardless also
19 when they're making their ticket purchases expect
20 that they're going to get some promotional items?
21         A.   Yes.  On days where there's a
22 promotional item, yes.
23         Q.   Uh-huh.
24         A.   Yes.
25         Q.   So if you normally have 10,000 fans at a
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1 game --
2         A.   Yeah.
3         Q.   -- and you're going to decide to add
4 promotional items to get that up to 25,000, so you
5 order 25,000 promotional items, it's fair to say that
6 those 10,000 baseline also were expecting that they
7 might receive -- that they would receive a
8 promotional item as well?
9         A.   Yeah.  I think that's a fair statement.

10         Q.   On the disclaimer that was referenced --
11 and I don't think you testified as to your specific
12 knowledge as to the language on a ticket as to
13 disclaiming that there's no guarantee that they're
14 going to get the promotional item.  Is that because
15 you -- it's not a precise science, that even though
16 you're trying to drive -- you're trying to order
17 enough for all the attendees, sometimes you just
18 don't get it right?
19         A.   That's a fair statement.
20         Q.   Yeah.  So that's why there would not be
21 a guarantee?
22         A.   Yeah, yes.  I mean, again, I don't
23 recall the ticket with complete knowledge, but, yes.
24         Q.   Okay.  And then one of the earlier
25 questions from the Attorney General concerned when
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1 you receive these items in bulk, are you -- whether
2 you're conveying them in their same form that you've
3 received them.  Is it fair to say that the item that
4 the attending fan wants, the item of value, the
5 bobblehead itself, the player card, those items that
6 the fan specifically wants when they're paying for
7 their -- purchasing their ticket, that they are
8 conveyed to the attending fan in the same form that
9 you've received them, that you get the bobblehead,

10 you don't modify the bobblehead, and you give them
11 the bobblehead in the same form that you've received
12 them?
13         A.   Yes.
14         Q.   Okay.  I have no further -- well, do you
15 have any?
16              On Exhibit 2, Page 4, there's a
17 reference to a Jay Bruce bobblehead giveaway.
18         A.   Yep.
19         Q.   And it references the second of four in
20 a collectible set.
21         A.   Yes.
22         Q.   Does that make it more valuable because
23 it's a limited availability?
24         A.   Yes.  This year we had four specific
25 bobbles, you can see in the background it actually
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1 was the park of the Great American Ballpark and blue
2 represents the sky behind it; so it was a four
3 bobblehead collector set.
4         Q.   And would this -- any of these
5 bobbleheads then, based upon your earlier testimony,
6 presumably they would not be in the team shop?
7         A.   These would not, that's what I meant,
8 these specific are not.
9         Q.   Okay.

10              MR. TEAFORD:  Can I ask one follow-up
11 question?
12              EXAMINER YOUNG:  Sure.
13                          - - -
14                   RECROSS-EXAMINATION
15 BY MR. TEAFORD:
16         Q.   So these are -- the ones from Exhibit 2,
17 these are from this year, not from 2008; is that
18 right?  You said the second of four set for the Jay
19 Bruce bobbleheads.
20         A.   I think this was either 2009 or 2010,
21 I'd have to double-check, but I'm pretty certain it
22 was during the audit period.
23         Q.   Okay.
24              EXAMINER YOUNG:  And I guess I would
25 just follow up and ask:  Would you agree that the
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1 quality of the items, the promo items, I mean, the
2 reason why they're not in the gift shop is because
3 they're not the same quality, you know, whether it's
4 a T-shirt or -- I mean, that's why they're a
5 promotional item, you're buying them in bulk, they're
6 cheaper quality, cheaper grade items?
7              THE WITNESS:  Yeah.  I mean, again, a
8 little bit of speculation here; is the T-shirt the
9 exact as a $25 T-shirt in the gift shop?  No.  But I

10 would put these bobbleheads up against any bobblehead
11 in the team store or, frankly, what you can buy
12 online.  I mean, these items are of higher quality.
13 The baseball cards are of good quality, but, you
14 know, the hats and the T-shirts, no, I mean, it's not
15 the same quality.
16              EXAMINER YOUNG:  Okay.
17                          - - -
18              FURTHER REDIRECT EXAMINATION
19 BY MR. DIMENGO:
20         Q.   So to follow up on that question:  A
21 bobblehead that you receive, a Ken Griffey, Junior
22 bobblehead that you receive, you would expect that to
23 be a higher quality than a -- that you receive as a
24 promotional item, would that be of a higher quality
25 than the -- what's received in the team shop -- you
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1 can buy in the team shop?
2         A.   I would say -- I mean, our expectation
3 is on these items here, the more premium promotional
4 items, that they are of at least the same quality.  I
5 mean, we do review these things, we make sure we get
6 molds in advance, there's a lot of time spent through
7 the order process to make sure they look like what we
8 want them to look like.
9         Q.   And would it be fair to say that the

10 promotional items, the bobblehead type and the player
11 cards are even of a more limited quantity for future
12 appreciation purposes as compared to what you could
13 buy in a team shop?
14         A.   Yeah.  I think it all depends on the
15 specific item, but, you know, we know our fans see
16 value in these items.  I would venture to guess that
17 as time passes, especially if a player achieves a
18 certain milestone, Griffey is a great example with
19 his 600th home run, you know, there might be more
20 perceived value in a Ken Griffey bobblehead than
21 someone else, and, you know, being a collector or the
22 bearer of that, there probably is some appreciation
23 to these items.
24         Q.   Right.  And you might only have 30,000
25 Ken Griffey bobbleheads, but you could potentially
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1 have an unlimited that you'd sell of a different
2 nature in the team store?
3         A.   Sure.
4         Q.   Right.  And that's kind of the point I
5 was making with respect to the question.
6         A.   Uh-huh.
7              MR. DIMENGO:  I have no further
8 questions.
9              EXAMINER YOUNG:  Thank you very much.

10 You may step down.
11              THE WITNESS:  Okay.
12              EXAMINER YOUNG:  Thank you for your
13 time.
14              THE WITNESS:  Thank you.
15              EXAMINER YOUNG:  Anything else on behalf
16 of the Appellant?  I assume you would like to offer
17 into evidence your Exhibits 1 through 3.
18              MR. DIMENGO:  Yep.
19              EXAMINER YOUNG:  Any objection,
20 Mr. Teaford?
21              MR. TEAFORD:  No objection.
22              EXAMINER YOUNG:  Okay.  Exhibits 1, 2,
23 and 3 are received into evidence.
24              (EXHIBITS ADMITTED INTO EVIDENCE.)
25              EXAMINER YOUNG:  Anything else on behalf
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1 of the Appellant?
2              MR. DIMENGO:  We're going to be filing
3 briefs --
4              EXAMINER YOUNG:  Okay.
5              MR. DIMENGO:  -- post hearing.
6              EXAMINER YOUNG:  And I will be assigning
7 that schedule shortly.
8              Mr. Teaford, anything on behalf of the
9 Commissioner?

10              MR. TEAFORD:  No.  I don't have
11 anything, just to enter in State's Exhibit 3, which
12 was stipulated to.  It's just the brochure that
13 discusses season ticket information.
14              EXAMINER YOUNG:  Okay.  Just so that we
15 may keep things clear in briefing, let's call the
16 Commissioner's Exhibit 3 actually Exhibit A.
17              MR. TEAFORD:  A.
18              EXAMINER YOUNG:  And I'm going to, if
19 it's okay with Mr. Teaford, I'm going to remove all
20 of these other exhibits --
21              MR. TEAFORD:  Perfect.
22              EXAMINER YOUNG:  -- just so that there's
23 no confusion on our end.  But we are renaming what
24 has been previously identified by the Commissioner as
25 Exhibit 3, it is now going to be known as Exhibit A.
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1 As counsel -- I'm sorry -- as counsel stated during
2 the hearing, there is no objection to receiving
3 Exhibit A as far as the Appellant is concerned; so
4 Exhibit A is received into evidence.
5              (EXHIBIT ADMITTED INTO EVIDENCE.)
6              EXAMINER YOUNG:  Okay.  So our last
7 order of business then is to assign a briefing
8 schedule.  Initial briefs would be due on January
9 31st, and any reply briefs would be due on February

10 14th.
11              MR. DIMENGO:  Simultaneous, Your Honor?
12              EXAMINER YOUNG:  Yes, yes.
13              If there is nothing further, this
14 hearing is concluded.  Thank you all for coming.
15              MR. DIMENGO:  Thank you.
16              (Thereupon, the hearing was
17              concluded at 10:14 a.m.)
18                           - - -
19
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