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INTRODUCTION

As explained by their CFO, the Cincinnati Reds are a major league baseball club in the
business of selling tickets not free promotional items. BTA Hearing Transcript (Tr.) at 17-18;
21-22. As he explained, in order to boost ticket sales for certain games, the Reds give away free
promotional items, like bobble heads, jerseys, t-shirts, wall posters, and baseball cards. The
same free promotional items are not given at each game (or even to all fans). The Reds target
specific games to boost ticket sales and provide the promotional items at those games.

Under the plain language of Ohio’s sales and use tax statutes, all purchases are subject to
tax, unless specifically exempted. R.C. 5741.02. And, even more specifically, an item is subject
to use tax when a person “gives or otherwise distributes it, without charge, to recipients in this
state.” (Emphasis added.) R.C. 5741.01. Not surprisingly, therefore, Ohio’s tax tribunals and
courts have long recognized that promotional items are taxable. See, e.g., International Thomson
Pub. v. Tracy, 79 Ohio St. 3d 415 (1997); Midwest Foundation Indep. Physicians Assn. v. Tracy,
74 Ohio St. 3d 221 (1996); Elambeau Prod. Corp. v. Limbach, BTA Case No. 88-G-1106, 1992
Ohio Tax LEXIS 385 (Apr. 3, 1992); Sea Lakes v. Tracy, BTA Case No. 92-N-1429 (Nov. 4,
1994). Accordingly, under Ohio’s tax statutes, and the precedent applying those statutes, the
Reds should have remitted use tax on their purchases of these promotional items.

To avoid the clear application of these principles, the Reds ask this Court to hold that the
free promotional items are actually incorporated into the price of the game ticket.! The Reds’
argument rests solely on R.C. 5139.01(E)—the “resale exemption.” See Reds’ Brief at 3. The
resale exemption says a purchaser does not pay sales or use tax when the purchaser intends to

resell the item. That makes sense because tax will be collected later in the distribution line when

! As a consequence, if the Reds are correct, these promotional items would never be subject to
tax because their ticket sales are not taxable.



the item reaches the final consumer. But that is not what happens here for several reasons, as
explained in this brief.

First, this theory ignores the definition of taxable “sales” in R.C. 5739.01(B), and the
exclusion for “resale” of items under R.C. 5739.01(E). In order to constitute a “sale,” there must
be a “transaction[] for a consideration.” R.C. 5739.01(B). This Court has held that the mere
expectation of a giveaway does not equate to consideration paid for that item. See Coca-Cola
Bottling Corp. v. Kosydar, 43 Ohio St. 2d 186, 193, 331 N.E.2d 440, 444 (1975) (“The uttering
of promises does not supply the actual consideration for the bargain. It is the content of the
promise or the actual anticipated performance which supplies consideration for the bargain.”).
The Reds own evidence proves lack of consideration, primarily because the purchaser has no
right to the promotional item, which there would be if the free promotional item was sold in a
transaction for consideration.

Second, the resale exemption does not apply by its own terms, because it is intended to
avoid duplicative taxation, and does not apply when the “resold” item is not actually “sold.” In
other words, there must be a subsequent “sale” of the item under consideration for the “resale”
exclusion to apply. See Hyatt Corp. v. Limbach, 69 Ohio St.3d 537, 540, (1994) (because a
hotel's act of renting rooms to guests for stays of more than 30 consecutive days was exempted
from the sales tax by R.C. 5739.01(N), the hotel could not be deemed to have “resold” the use of
linens in those rooms that the hotel had paid to have cleaned by a linen-cleaning service); see
also Crew 4 You, Inc. v. Wilkins, 105 Ohio St.3d 356, 1 42 (2005). Because the admission fees
for Reds’ tickets are not taxable “sales” as the term is defined in R.C.5739.01(B), the exclusion

for resale cannot apply.



Third, the Reds’ interpretation would nullify R.C. 5739.02(B)(35)(a), which pertains
directly property used in the process of making a retail sale. Ohio sale and use tax law provides
an express exemption for only a certain, very limited sub-class of purchases of promotional
items. Namely, Ohio law only exempts advertising material or other printed matter. Because
these promotional items do not fit within Ohio’s narrow exemption for promotional items, the
Reds’ claim would vastly enlarge the scope of exempt purchases beyond the General Assembly’s
intent.

On a larger scale, the Court must recognize that the Reds’ arguments have no limiting
principle. The practice of dispensing free promotional items to bolster ticket sales is not unique
to the Cincinnati Reds. It is a widespread practice across the country and not limited to
professional sports teams (or even limited to sports teams). If the Reds wish such promotional
items to be exempt, they should ask the General Assembly for an exemption. The Commissioner
asks the Court to affirm the BTA, which simply held that the free promotional items are, in fact,
free promotional items.

STATEMENT OF THE CASE AND FACTS

The Reds are a major league baseball club operating in Cincinnati. BTA Decision at 2.
The Reds were selected for audit on purchases made between January 1, 2008 and December 31,
2010. Statutory Transcript (ST) at 1.> The audit was performed to verify that the Reds paid
appropriate sales or use tax on any taxable purchases. Id. In terms of dollars and cents, the
promotional items were a relatively minor issue compared to the Reds scoreboard equipment and
displays. See FD at 2-3. The Reds appealed many of the disputed issues; however, most were

settled by the Commissioner prior to hearing. Tr. at 1-6. At hearing, the Reds only proceeded on

Z The Statutory Transcript refers to the transcript of proceedings certified by the Commissioner
to the BTA in accordance with R.C. 5717.02.



the taxability of the free promotional items. Id. The Reds presented the following facts at
hearing.

Ticket sales are the primary source of revenue. Tr. at 9. The Reds use marketing,
advertising, and free promotional materials to “drive” ticket sales. In fact, the only reason for the
existence of the free promotional items is to promote ticket sales. Tr. at 20-21. A list of free
promotional items can be found on Reds’ Exhibit 3 from the BTA. The same items are not
offered at every game. Some games offer no free promotional items. The items vary from
reusable grocery bags to framed pictures of Great American Ballpark. See id. at 2; Tr. at 12-14.
The Reds will sometimes advertise the free promotional items through various mediums to entice
ticket sales. Tr. at 13-15. The Reds do not sell the exact promotional item at the team shop or
outside the stadium. Tr. at 34. The Reds’ CFO gave this example to highlight the promotional
strategy:

Depending on the type of game, you know, Mother’s Day, Father’s Day, Sundays

where we — or family days, kids days, we will layer in a promotional item specific

to drive incremental attendance. So what | mean by that is — in this example here,

a child obviously can’t come to a ball game by themselves. We’re not allowing

nine year olds in unsupervised. So the thought is when we advertise the fact that

promotional items available to children, mom, dad, maybe a sibling will come as

well. So there is an incremental ticket lift to us because, again, we are in the

business of selling tickets. As | stated earlier, ticket revenues is a primary driver

for us, and these items help drive ticket sales specifically in this case with giving a

promotional item to children.
Tr. at 17-18; 21-22.

Ticket prices do not change based upon the specific promotional item being offered, as
would be expected if a more valuable promotional item was offered (or a less valuable one). To

be sure, the Reds consider all of their business costs when setting ticket prices. Tr. at 24-25.

But, that does not mean the promotional item is built in to the price of the ticket. All else being



equal, ticket prices do not change based upon the promotional item offered. See questioning at
Tr. 42-44.

There are no express contractual or property rights to a specific free promotional item (or
any promotional item). That is true of season ticket holders. Tr. at 43-44. That is true of single-
game ticket holders. Tr. at 44-45. No contract or agreement guarantees the item. There are no
guarantees on the ticket itself. Tr. at 45. The Reds have never been subjected to litigation for
failing to provide a promotional item. Tr. at 46. The Reds explained that a qualifying attendee
who did not receive a promotional item will only sometimes receive the item after the fact. For
example, many promotional items are offered to a set number of individuals, e.g., first 200
ticketholders. If one of those eligible ticketholders does not receive an item, there is no
guarantee to that specific item. Tr. at 47-48. As a good business practice, the Reds may offer a
different item to satisfy the annoyance of a ticketholder. Tr. at 46-48. The Reds testified that it
would be too costly to replace the same item in some circumstances because of cost. Tr. at 48.

The Reds sell comparable items in their gift shop and license their products to outside
vendors. Tr. at 55-56. The Reds (and outside vendors) collect and remit sales tax on those items
when sold to purchasers. Id. No such taxes are collected on ticket sales. Id.

The BTA held that the free promotional items were not incorporated into the price of the
ticket. Thus, the BTA held, the promotional items are not incorporated into the price of the
ticket. The Reds appealed to this Court challenging the BTA’s decision. The Reds missed their
briefing deadline. On a request for rehearing, this Court gave the Reds extra time to file a brief.

LAW AND ARGUMENT

Appellee Tax Commissioner’s Proposition of Law:

All property used or consumed in Ohio is taxable, unless some exemption applies. R.C.
5741.02. No exemption applies when free tangible personal property is offered to induce



a sale. Instead, the free tangible personal property is “used” by the seller and such
property is not ““resold” for consideration pursuant to the exemption in R.C. 5739.01(E).

A. The Reds are the “consumer” of the promotional items in this case, and must
remit use tax on the purchase of those items.

A consumer who has purchased tangible personal property for use or other consumption
in Ohio must pay “use” tax under R.C. 5741.02 when “sales” tax under R.C. 5739.02 has not
been remitted.®> A “consumer” is “any person who has purchased tangible personal property or
has been provided a service for storage, use, or other consumption or benefit in [Ohio]. R.C.
5741.01(F).

Ohio law is clear that an item is “used” when a taxpayer “gives or otherwise distributes
it, without charge, to recipients in this state.” (Emphasis added.) R.C. 5741.01. This includes
“promotional items,” which are subject to use tax by the seller. See, e.g., Flambeau Prod. Corp.
v. Limbach, BTA Case No. 88-G-1106 (Apr. 3, 1992); Sea Lakes v. Tracy, BTA Case No. 92-N-
1429 (Nov. 4, 1994). Accordingly, the Reds are the “consumer” of the promotional items that
they “use” to induce ticket sales.

B. The Reds do not “resell” the promotional items in this case, because the
promotional items are not “resold” pursuant to R.C. 5739.01(E).

Ticket sales are the primary source of revenue for the Reds. The Reds use marketing,
advertising, and free promotional materials to “drive” ticket sales. Thus, the free promotional
materials are used to promote ticket sales. See Webster’s New College Dictionary 885 (1995)

(promote means “to contribute to the progress or growth of”).

*R.C. 5741.01(D) defines a purchase as “acquired or received for a consideration, whether such
acquisition or receipt was effected by a transfer of title, or of possession, or of both *** and
whether the consideration was money, credit, barter, or exchange.” Under R.C. 5741.01(G)(1)
and R.C. 5739.01(H)(1)(a), “price” means the total amount of consideration, including cash,
credit, property, and services, for which tangible personal property or services are sold ***.”
The use tax rate is applied to the purchase price of the tangible personal property to determine
the use tax owed. R.C. 5741.02.



The Red’s theory is that, because the promotional items are occasionally included in the
ticket price, and because ticket sales are not taxable, the promotional items are not taxable. This
theory ignores the definition of taxable “sales” in R.C. 5739.01(B), and the exclusion for “resale”
of items under R.C. 5739.01(E).

R.C. 5739.01(E), the resale exemption, reads:

(E) “Retail sale” and “sales at retail” include all sales, except those in which the

purpose of the consumer is to resell the thing transferred or benefit of the service

provided, by a person engaging in business, in the form in which the same is, or is

to be, received by the person.

(Emphasis added). Under this statute, if a purchaser’s intent is to resell the goods in essentially
the same way, the purchaser owes no sales/use tax. Satullo v. Wilkins, 111 Ohio St.3d 399,
2006-Ohio-5856, 1 26.

In other words, there must be a subsequent taxable “sale” of the item under consideration
for the “resale” exclusion to apply. See Hyatt Corp. v. Limbach, 69 Ohio St.3d 537, 540, (1994)
(because a hotel's act of renting rooms to guests for stays of more than 30 consecutive days was
exempted from the sales tax by R.C. 5739.01(N), the hotel could not be deemed to have “resold”
the use of linens in those rooms that the hotel had paid to have cleaned by a linen-cleaning
service); see also Crew 4 You, Inc. v. Wilkins, 105 Ohio St.3d 356, { 42 (2005). Because the
admission fees for Reds’ tickets are not taxable “sales” as the term is defined in R.C.5739.01(B),
the exclusion for resale cannot apply.

In order to constitute a “sale,” there must be a “transaction[] for a consideration.” R.C.
5739.01(B). In this case, there is no consideration paid for the promotional items. Instead, a
customer only pays the ticket price, and the promotional items are giveaways to boost those

ticket sales. And, contrary to the Reds’ supposition, an expectation of a giveaway does not

equate to consideration paid for that item. See Coca-Cola Bottling Corp. v. Kosydar, 43 Ohio St.



2d 186, 193, 331 N.E.2d 440, 444 (1975) (“The uttering of promises does not supply the actual
consideration for the bargain. It is the content of the promise or the actual anticipated
performance which supplies consideration for the bargain.”).

At least two other courts of last resort agree with the BTA’s holding in this appeal.
Indeed, the Supreme Court of Wisconsin and the Supreme Court of Minnesota have explicitly
rejected the Reds’ exact argument. Wisconsin has a similar “use” definition as Ohio. See
Wisconsin Dept. of Rev. v. Milwaukee Brewers, 111 Wis.2d 571, 577 (1983) (use of free items
defined as “distributed gratis apart from the sale of other tangible personal property or service”).
In that case the Milwaukee Brewers argued their “promotional items are tied to the price of
admission.” Id. The Wisconsin Supreme Court found that promotional items were not resold to
ticketholders (explicitly rejecting the Reds’ argument). Id.

The Supreme Court of Minnesota has likewise rejected the Reds’ resale argument. In
Minnesota Twins Partnership v. Commissioner of Revenue, 587 N.W.2d 287 (Minn. 1998), the
Supreme Court of Minnesota held:

Similarly, game attendees did not pay consideration to receive the novelty

items. *** At many games, not all attendees received a novelty item, and those

who did receive novelty items paid no more consideration for admission to the

game than those who did not receive the novelty items. We conclude that the

subsequent transfer of these novelty items to game attendees was not a resale.

The game attendees made no payment for these items. Instead, the novelty items

were free tokens of goodwill, not unlike the promotional gifts or premiums

in Midwest Fed. Sav. & Loan Ass'n, 259 N.W.2d at 599. They were distributed to

game attendees as part of the service of admission to the baseball games.

Id. at 288. While since codified elsewhere in the Minnesota Statutes Annotated, Minnesota also
has a similar definition of “use.” M.S.A. 297A.61 Subd. 6 (“Use” includes the exercise of a right

or power incident to the ownership of any interest in tangible personal property, or services,

purchased from a retailer, other than the sale of that property in the regular course of business”).


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977131542&pubNum=595&originatingDoc=I9f71b283ff7711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_599&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_595_599

The Kansas City Royals case does not help the Reds. First, Kansas City Royals dealt
with the unique situation where sporting event tickets were taxable under Missouri law. Kansas
City Royals v. Director of Revenue, 32 S.W.3d 560, 562 (Mo. 2000) (en banc). Thus, the
Missouri Supreme Court prevented double taxation of the Royals’ items. Id. (“the [team]
charges for admission to Royals games and collects and remits Missouri sales tax on the
admission receipts”). Under Ohio law, there is no double taxation law because such tickets are
not taxable. Several years later, the Missouri Supreme Court cited Kansas City Royals for the
proposition that the primary purpose of Missouri’s resale exemption is to prevent double
taxation. See President Casino, Inc. v. Director of Revenue, 219 S.W.3d 235, 243; fn. 14, citing
Royals at 561-63 (both en banc). Again, that is not a problem in this case.

Indeed, these promotional items are not “sold” under any definition of the word. Instead,
they are provided for free as an inducement to enhance ticket sales. Accordingly, the provisions
of R.C. 5741.01 regarding “giveaways” apply, and the Reds must pay use tax on these items.

Further, the Reds do not resell these items for consideration for several reasons admitted
by the Reds CFO. First, ticket prices are inelastic with regard to the promotional materials. And
the promotional items have no effect on ticket prices. Ticket prices are not increased when a
premium, infielder bobble head is offered; ticket prices are not lowered when no promotional
items are offered. Tr. at 42. Instead, as the testimony established, the Reds distribute free
promotional items to promote ticket sales. That is the only reason the promotional items exist in
the first place. Tr. at 20-21. The same promotional items are not offered at every game. Some
games offer no promotional items. Even when they are offered, they vary significantly in value
and quantity available to fans. Tr. at 64. There is no change in ticket price that would be

expected. A fan could attend a Tuesday night game against the Washington Nationals, receive



no promotional item, and pay $50 for her ticket. Another fan could sit in that same seat for the
Thursday night game against the Washington Nationals, receive a free jersey, and pay $50 for
her ticket. Tr. at 42. Again, these are free items.

Second, fans also have no legal or contractual rights to the promotional items, which
would be so if there was consideration paid. While a fan who did not receive her promotional
item may be annoyed, she has no contractual right or property right to that item simply by virtue
of being a ticket holder. Nothing on the ticket guarantees one promotional item for one ticket.
There is no guarantee to season ticket holders (in a contract or otherwise). Tr. at 43-44. There is
no guarantee to single-game ticket holders (in a contract or otherwise). Tr. at 43-44. At best, the
promotional items are incentive items, which are held out to potential ticket buyers to entice
them to purchase tickets. The Reds testimony confirmed this: “[i]f a fan complains enough, we
will refund them. It’s not something that we do often, but if the person complains enough we
will refund the full ticket price.” Tr. at 49-52. That arrangement speaks of a good business
practice of an organization that is “fan first, fan friendly.” Tr. at 47. It does not signal a quid pro
quo sale involving contractual and property rights to an item. In fact, arguably, if the Reds are
successful here, future litigants could use this case against the Reds in arguing that the fans have
a contractual right to the promotional item.

Third, exemption of the promotional items is inconsistent with how the Reds view
taxability of other items they sell. The Reds sell comparable items in their gift shop and license
their products to outside vendors. Tr. at 55-56. The Reds (and outside vendors) collect and
remit sales tax on those items when sold to purchasers. Id. No such taxes are collected on ticket
sales. 1d. The Reds ask this Board to hold that the promotional items offered to promote ticket

sales are actually incorporated into the price of the ticket. As a good business practice, the Reds

10



sometimes give the fan a free substitute promotional item or refund a ticket. TR. at 49-52
(Testimony of the Reds’ CFO: “[i]f a fan complains enough, we will refund them. It’s not
something that we do often, but if the person complains enough we will refund the full ticket
price”). If the Reds are successful, these promotional items will never be subject to sales tax
because tickets are not subject to sales tax.

The resale exemption is intended to avoid duplicative taxation, whereby tax would be
charged twice — one upon the seller (use tax” and one on the purchaser (sales tax). But here, no
such pyramiding exists, because there is no taxable resale of the promotional items.

C. Ohio provides a tax exemption in R.C. 5739.02(B)(35) for certain “promotional
items” and the Reds purchases in this case do not fit the terms of that exemption.

Under R.C. 5739.02(B)(35)(a), the Ohio sale and use tax law provides an express
exemption for only a certain, very limited sub-class of purchases of promotional items. Namely,
pursuant to R.C. 5739.01(B)(35)(a), the purchase of a promotional item may qualify for
exemption as a purchase of tangible personal property “used in making retail sales,” but only if
the promotional item constitutes advertising material or other printed matter (e.g., that both
“describes and prices tangible personal property for retail sale.” See also R.C. 5739.01(0)
(defining the activity of “making retail sales” as not included the acts of “promoting or soliciting
the retail sales other than the distribution of printed matter which displays or describes and prices
the Reds purchases of these promotional items are for the purpose of inducing sales of tickets,

The Reds’ argument that its promotional items qualify as purchases for resale would
nullify R.C. 5739.02(B)(35)(a), which exempts items used for purposes of making retail sales
such as newspaper inserts and catalogues. However, the Reds’ promotional items are not
included in that list. R.C. 5739.01(0). The General Assembly has chosen to exempt some

marketing-like materials but not others. See id. The Reds’ argument flies in the face of the sale
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for resale exemption and the exemption for items used in making retail sales. See id. The Reds
also include a table cases the Reds believe on point. The BTA already addressed those
arguments to an extent. See BTA Decision at 3 (discussing Electrolert). As the BTA noted, in
Electrolert the item induced the purchaser to buy additional units of the same product in order to
qualify to all customers. 1d. The BTA correctly found that fact pattern inapplicable here. The
BTA rightly stated the Reds case is similar, for one thing, because many games have no
promotional giveaway—even the games that do often only provide promotional materials to a
small number of ticketholders.

The other BTA cases in that table are equally distinguishable on similar facts. Nearly
every case involves renting of equipment in an ongoing business relationship. For example in G
& J Pepsi Cola Bottling, 48 Ohio St.3d 31 (1990), Pepsi freely leases soda vending machines to
stores that sell Pepsi. The stores agree to keep the vending machine stocked, and the store
assumes all liability for loss or destruction of vending machines. This Court said the assumption
of liability coupled with this distribution setup qualified as consideration. There is quid pro quo.
None of those facts are present here. There is no recurring distribution of promotional items.
Neither the Reds nor ticketholders are assuming a contractual liability, as the BTA already
found.

Heidman, the Happy Meal case, is also inapplicable. Heidman has no probative value
here because that case dealt with Happy Meal toys and other promotional items sold as part of
birthday party packages. Id. at 3. Thus, the items were incorporated into a resold item (the
birthday packages), which would have been taxed. Here, there is no showing of the ultimate

taxable sale. The Reds cite no other relevant Ohio cases on this point. Again, if the customer is

12



paying consideration for a promotional item, then the Reds would have to collect sales tax on
that sale. R.C. 5739.01(B); Emory Indust., Inc. v. Limbach, 43 Ohio St.3d 134 (1989).

The Board of Tax Appeals—the BTA—issued a sound opinion consistent with this
Court’s use tax precedents. The BTA made specific findings of fact, which this Court has said
time and again it will not disrupt unless “there is no sound reasoning process that would support
that” finding. See Reds’ Brief at 4, citing AAA Enterprises, Inc. v. River Place Cmty. Urban
Redevelopment Corp., 50 Ohio St.3d 157, 161 (1990). The BTA properly applied the factors this
Court has looked to before in these types of cases such as: ongoing business relationship (G & J
Pepsi Cola Bottling); assuming liability (same); or additional nonmonetary consideration
(General Motors v. Kosydar, 37 Ohio St.2d 138 (1974)); see also General Mills Fun Group, Inc.
v. Lindley, 1 Ohio St.3d 27 (1982); San-A-Pure Dairy Co. v. Bowers, 173 Ohio St. 469 (1962).

These are free promotional items. In Ohio, that means they are subject to use tax, which
the Reds must pay since the Reds use them. If the Reds are successful, these promotional items
will never be subject to sales or use. On a much larger scale, the Court must recognize that the
Reds’ arguments have no limiting principle. The practice of dispensing free promotional items
to bolster ticket sales is not unique to the Cincinnati Reds. It is a widespread practice across the
country and limited to sports teams (or even professional sports teams). If the Reds wish such
promotional items to be exempt, they should ask the General Assembly for an exemption. The
Commissioner asks the Court to affirm the BTA, which simply says free promotional items are

in fact free promotional items.
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CONCLUSION
For the foregoing reasons, the Commissioner moves this Court to affirm the BTA.
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Page 5 Page 7
1 Parkway, Suite 300, Akron, Ohio 44333, 1 Healy.
2 (330) 258-6423. 2 EXAMINER YOUNG: Okay. Sir, I would
3 EXAMINER YOUNG: Thank you. 3 just ask before you're seated if you would raise your
4 And will the Commissioner's counsel 4 right hand.
5 please enter an appearance? 5 MR. HEALY: Absolutely.
6 MR. TEAFORD: Thank you. Kody Teaford, 6 (Witness placed under oath.)
7 Assistant Attorney General for the Tax Commissioner, 7 EXAMINER YOUNG: Thank you. Please be
8 30 East Broad Street, 25th Floor, Columbus, Ohio 8 seated.
9 43215. 9 THE WITNESS: Thank you.
10 EXAMINER YOUNG: And your telephone? 10 ---
11 MR. TEAFORD: (614) 644-8909. 11 DOUG HEALY,
12 EXAMINER YOUNG: Thank you. 12 being first duly sworn, as hereinafter certified,
13 At this time, Mr. Dimengo, do you have 13 deposes and says as follows:
14 an opening statement you'd like to make? 14 DIRECT EXAMINATION
15 MR. DIMENGO: Yes, I do, Your Honor. 15 BY MR. DIMENGO:
16 Appellant, The Cincinnati Reds, LLC, 16 Q. Please state your name.
17 owns a professional major league baseball team that 17 A. Doug Healy.
18 plays its games at Great American Ballpark in 18 Q. Can you spell that?
19 Cincinnati. The evidence being presented today 19 A. Sure. D-o-u-g H-e-a-l-y.
20 supports Appellant's position that it purchased 20 Q. Okay. Doug, unless I state otherwise,
21 promotional -- that its purchased promotional items 21 my questions relate to the audit period which is
22 are resold to attending fans as part of the price of 22 January 1st, 2008, through December 31st, 2010, and I
23 an admission ticket to the baseball game, thereby 23 will refer to the taxpayer that is subject of this
24 making them nontaxable upon their purchase, and we 24 appeal, that is The Cincinnati Reds, LLC, as the
25 will be calling one witness. 25 company. When I say "you," I mean the company unless
Page 6 Page 8
1 EXAMINER YOUNG: Okay. Thank you. 1 the context is clear otherwise; that is, you in your
2 Mr. Teaford, an opening statement? 2 individual capacity. Okay?
3 MR. TEAFORD: Nothing specifically. 3 A. Okay.
4 Just for purposes of the record, I do want to make 4 Q. Are you employed by the company?
5 clear that a decent amount of the Notice of Appeal 5 A. Tam.
6 has been settled. So it's my understanding we're 6 Q. And how long have you been employed by
7 only going forward on 5, 7, and 8, Specifications 5, 7 the company?
8 7, and 8; is that correct? 8 A. Since March of 2006 in my current
9 MR. DIMENGO: Actually, we are 9 capacity.
10 dismissing our objections with respect to the 10 Q. What have been your responsibilities
11 advertising materials and our objection pertaining to 11 with the company?
12 the amnesty program and consumer use tax with respect 12 A. As CFO I directly oversee financial
13 to qualification. 13 matters, all the risk management portion of
14 MR. TEAFORD: So we've got 5 and 8, 14 administration, in addition to getting involved in
15 those are the two going forward? 15 other aspects of the business, including advertising,
16 MR. DIMENGO: Our sole objection 16 marketing, ballpark operations, and some baseball
17 pertains to the promotional items. 17 operations.
18 EXAMINER YOUNG: Okay. And nothing 18 Q. And what is the nature of the company's
19 else, okay. So nothing with regard to the 19 business?
20 scoreboard? 20 A. We are a major league baseball team that
21 MR. DIMENGO: Correct. 21 plays 81 home games a year; God willing, some
22 EXAMINER YOUNG: Okay. All right. 22 post-season games beyond 81 at Great American
23 Thank you very much. Mr. Dimengo, you may call your | 23 Ballpark.
24 witness. 24 Q. And what is the ballpark's capacity?
25 MR. DIMENGO: 1I'd like to call Doug 25 A. It's approximately 42,300 seats.
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Page 9 Page 11
1 Q. And so that's how many it holds to view 1 A. It's anice size. It's a nice
2 a game? 2 promotional item.
3 A. Correct. 3 Q. Uh-huh. Okay. And how about the player
4 Q. Does the company keep the revenue from 4 cards?
5 the ticket sales? 5 A. Player cards are typically the full
6 A. We do. 6 roster, including manager, coaches, and players.
7 Q. And are you familiar with -- familiar 7 They're what you expect in a player card, they list
8 and involved with how ticket sales are promoted? 8 stats, which is, you know, the statistics of the
9 A. Yes, [ am. As I mentioned earlier, I'm 9 player's history; so, you know, fielding, batting
10 intimately involved in the day-to-day, which includes 10 average, et cetera, and those items are also another
11 the structuring, the setting of the pricing, the 11 promotional item that --
12 ultimate recordkeeping for ticket sales, and the 12 Q. So the attendee would get one player
13 delivery of financial statements, financial reports 13 card or would it be a separate?
14 to the ownership of the club. 14 A. It's a set, it's about yay thick
15 Q. And the previous question I asked you, 15 (indicating), if you assume 25 men plus coaches and
16 you answered yes, that the company keeps the revenue | 16 some other players on the DL, it's probably in the
17 from the ticket sales. Is that the company's primary 17 range of 30 to 35 cards.
18 source of revenue? 18 Q. So the attending fan that paid for the
19 A. Yes. It's one of our single biggest 19 ticket would get the whole set of player cards --
20 drivers of revenue. 20 A. Correct.
21 Q. Okay. Is tangible personal property 21 Q. -- for that team for the particular
22 purchased by the company and used for promotional 22 year?
23 purposes? 23 A. Correct, yeah, they get a set of the
24 A. Yes,itis. We purchase bobbles, we 24 Reds, yes.
25 purchase hats. 25 Q. Were any of the promotional items you've
Page 10 Page 12
1 Q. Bobbles? 1 described purchased during the audit period in the
2 A. Bobbleheads. 2 subject of this appeal?
3 Q. Okay. 3 A. Yes. All the promotional items
4 A. We purchase hats, we purchase T-shirts, 4 described were purchased during the three-year
5 mini bats, and other Reds type of paraphernalia. 5 period.
6 Q. Uh-huh. Including player cards? 6 Q. And that would include the player cards,
7 A. Player cards is in that as well, yes. 7 as well as books, helmets?
8 Q. And can you describe what a bobblehead 8 A. Yes.
9 would be? 9 Q. Tote bags?
10 A. Sure. It's a likeness of a player. For 10 A. Bobbleheads.
11 example, former player Ken Griffey, Junior, where we | 11 Q. Okay. And stadium grass kits?
12 will order a quantity of bobbleheads in advance of 12 A. Correct.
13 the game and those bobbleheads are promotional items | 13 Q. Magnet schedules?
14 that are part of the admission. So as a fan buys a 14 A. Correct.
15 ticket, renders the ticket when they show up for the 15 Q. Photographs?
16 game, they receive a promotional item, in that case 16 A. Correct.
17 would be a bobblehead. 17 Q. Bats?
18 Q. How big is a bobblehead? 18 A. Yep.
19 A. Ttdepends. They range in size probably 19 Q. And other what tend to be Reds-themed
20 from a few inches up to six, seven inches. 20 items?
21 Q. Uh-huh. 21 A. All tend to be Reds-themed items, yes.
22 A. And they are what they sound like, it's 22 MR. DIMENGO: May I approach the
23 a caricature, figurine, whatever the right phrase is, 23 witness?
24 that head bobbles. 24 EXAMINER YOUNG: Certainly.
25 Q. Soit's a nice size? 25 MR. DIMENGO: Okay.
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Page 13 Page 15
1 BY MR. DIMENGO: 1 items are what you would see during a game broadcast.
2 Q. I'm handing you Exhibit 1. 2 Q. And when would these be used?
3 A. Yes. 3 A. Well, it depends. The first page here
4 Q. And that is the -- our response to the 4 with this magnetic schedule, that's what we refer to
5 interrogatories that you signed off on? 5 as a bottom third. That's what it sounds like, you
6 A. Yes. 6 know, takes up a portion of the screen and it
7 Q. Question No. 28. 7 periodically --
8 MR. TEAFORD: I'm sorry, which question? 8 Q. The screen of what?
9 MR. DIMENGO: 28. 9 A. I'm sorry, your television viewing
10 BY MR. DIMENGO: 10 screen. So as you're watching a broadcast, we will
11 Q. Are all of the transactions identified 11 display an image that promotes an upcoming game. In
12 in this answer on 28, as cross-referenced in the Tax 12 this example here we're promoting the magnetic
13 Commissioner's comprehensive transaction detail 13 schedule/car magnet to simplify it for our fans. We
14 report that's included in the audit workpapers and 14 do say free to 30,000 fans, but there's a real cost
15 that's provided to you at the conclusion of the 15 associated with these items; so it's not free. It
16 audit, are all of those items that are referenced on 16 may be perceived free to the fans, but it's part of
17 the answer to 28, are those promotional items resold 17 the admission, then in certain situations we give
18 to game attendees in the same form as the company had 18 thanks to, you know, a sponsor of an item.
19 purchased? 19 Q. Okay. Let's just page through this.
20 A. Yes. 20 A. Sure.
21 Q. Unless I state otherwise, all of my 21 Q. So the first one you described is the
22 questions are going to relate to the promotional 22 bottom third of the screen.
23 items that are the subject of this appeal. 23 A. Yep.
24 A. Okay. 24 Q. With a magnetic schedule that would be a
25 Q. Okay. How do the Reds advertise the 25 promotional item, and then on page -- let's see,
Page 14 Page 16
1 games where the promotional items are distributed? 1 Page 2 it's kind of faint print there, this
2 A. Through various mediums; we do it 2 Exhibit 2.
3 through traditional print, so it would be fliers, 3 A. Yeah.
4 newspaper, online, Reds.com, online through other 4 Q. It looks like there's a reference to
5 mediums, we also do it on radio, and billboards, 5 also a magnetic schedule.
6 digital boards, those really are the primary areas. 6 A. Correct.
7 Q. Okay. 7 Q. 20,000 fans.
8 MR. DIMENGO: May I approach the 8 A. Correct. This is an example of what you
9 witness, Your Honor? 9 would see on a digital board or billboard where we're
10 EXAMINER YOUNG: Yes. 10 promoting specific --
11 BY MR. DIMENGO: 11 Q. And well before the game at issue?
12 Q. I'm handing you what's marked as 12 A. Absolutely. You know, this is a great
13 Exhibit 2. 13 example of -- due to the size of our market, you
14 A. Yep. 14 know, we are a smaller market, we're quite possibly
15 MR. DIMENGO: Kody, you should have all 15 the smallest in baseball except for the Bay between
16 the exhibits. 16 us in Milwaukee. Indy Day, since we are such a small
17 MR. TEAFORD: I do. 17 market, we do go to the regional markets, which would
18 BY MR. DIMENGO: 18 be Indianapolis, Columbus, Dayton, and we promote
19 Q. Are these materials as reflected in 19 specifically different days, and highlight the fact
20 Exhibit 2 representative of those written materials 20 that there is a promotional item tied into those days
21 used during the audit period to advertise games where | 21 to drive additional ticket attendance.
22 promotional items were distributed to ticket 22 Q. Uh-huh. And then turning to the third
23 purchasers? 23 page, looks like a calendar.
24 A. They are. And one item that I did not 24 A. Yeah. That would be a bottom third; so
25 mention earlier is television, and some of these 25 that would be what you would see on a television
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Page 17 Page 19
1 broadcast. 1 Reds Fest. Reds Fest is usually the first weekend in
2 Q. And then the next page, reference to a 2 December. The majority of season ticket holders have
3 Jay Bruce bobblehead. 3 put deposits on account prior to that; however, they
4 A. That's a great example of what a 4 know through history and time that promotional items
5 bobblehead looks like. You can see here specifically 5 will be layered in. It's questions we do get,
6 there is -- you know, we're stating that -- the date 6 there's expectations that they will receive their
7 in which and the type of promotional item that is 7 promotional items. So they are renewing prior to the
8 associated with that game. 8 schedule being set, but the schedule is set typically
9 Q. Okay. Then turning to Page 2, to Jay 9 after our budget cycle. Again, we are a 10-31 fiscal
10 Bruce, this one references only the first 10,000 kids 10 year; so once approved by our ownership is when we go
11 in attendance. 11 and we finalize our upcoming season.
12 A. Well, there's some strategy that's 12 Q. Can you expand on your statement that
13 involved; so if | may for a second explain. 13 they expect to receive them?
14 Q. Sure. 14 A. One of the single biggest complaints we
15 A. Depending on the type of game, you know, | 15 get from season ticket holders historically was
16 Mother's Day, Father's Day, Sundays where we --or | 16 access to promotional items. So we started -- we
17 family days, kids days, we will layer in a 17 opened up actually a season ticket holder gate that
18 promotional item specific to drive incremental 18 opens 30 minutes prior.
19 attendance. So what I mean by that is -- in this 19 Q. Let me clarify, you said access. You
20 example here, a child obviously can't come to a ball 20 mean in terms of receiving them during the game?
21 game by themselves. We're not allowing nine year 21 A. Interms of receiving them upon arrival.
22 olds in unsupervised. So the thought is when we 22 Q. Upon arrival, okay.
23 advertise the fact that promotional items available 23 A. They expect a priority compared to a
24 to children, mom, dad, maybe a sibling will come as 24 single game fan. So we opened up a gate 30 minutes
25 well. So there is an incremental ticket lift to us 25 before general public that grants season ticket
Page 18 Page 20
1 because, again, we are in the business of selling 1 holders access to the park early. And, you know, on
2 tickets. As I stated earlier, ticket revenues is a 2 promotional giveaways, depending on the quality of
3 primary driver for us, and these items help drive 3 the promotional giveaway, bobbleheads are a great
4 ticket sales specifically in this case with giving a 4 example, that line is longer than games that are not
5 promotional item to children. 5 populated with a promotional item. There is a demand
6 Q. Uh-huh. Okay. Then just kind of paging 6 for these items.
7 through the last couple pages, I see quite a few 7 Q. So how does the company determine the
8 other references to bobbleheads. 8 promotional items to be purchased and then provided
9 A. Uh-huh. 9 at the games to the ticket purchasers?
10 Q. This would be -- are bobbleheads the 10 A. There is a group of folks who plan the
11 predominant promotional item that was used? 11 upcoming calendar. It involves finance, it involves
12 A. Yeah. Bobbleheads we have found through 12 marketing/advertising, you have in certain cases
13 time and -- they are the single biggest driver of 13 members of the executive team.
14 promotional -- or the single biggest promotional item 14 What we do is we look at the upcoming
15 that drives ticket sales. 15 year and we really focus in two areas. One, we focus
16 Q. Okay. So you referenced quite a few 16 on weekend and we focus on those weekends that are
17 times the provision of these -- the advertisement of 17 going to be lesser attended. Specifically, you know,
18 these promotional items well before the games to 18 we do have premium pricing on certain games during
19 drive the ticket purchases. 19 the year, and typically those games, the reason we're
20 A. Correct. 20 premium pricing them, we know they're going to be
21 Q. How do you -- how does that tie in with 21 fairly well attended; so we move off those games and
22 your season ticket holders? 22 really try to --
23 A. Well, season ticket holders we try to 23 Q. Move off with respect to promotional
24 renew usually in our fiscal fourth quarter. Our 24 items?
25 first promotional schedule typically comes out around | 25 A. With respect to promotional items.
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Page 21 Page 23
1 Q. Okay. 1 we -- again, a little bit on our budget cycle, we
2 A. And what we try to do is layer in 2 figure out what our sold number is going to be, and
3 promotional items on the games where we know we have 3 then from there we calculate concessions,
4 opportunity for incremental ticket lift. As 1 4 merchandise, programs, other things that a consumer
5 mentioned earlier, we are a regional franchise which 5 will purchase at the park.
6 is why we focus on weekends, there's better 6 Q. Right.
7 opportunity for folks to come from out of town, spend 7 A. But concessions and merchandise are the
8 a weekend in Cincinnati, attend a Reds game, and do 8 two largest revenue items.
9 other things in the city. 9 Q. So would it be true that you do not
10 Q. So, for example, without -- you might 10 provide promotional items at games that are
11 have an expectation that the attendance might be at a 11 anticipated to be sold out?
12 certain level -- 12 A. Yes. With the exception of opening day,
13 A. Yes. 13 which we have put a promotional item on, we want to
14 Q. --and then it can increase? 14 drive weekend attendance and we want to drive the
15 A. Or decrease. So what we do as part of 15 weekends where we think we need a little lift.
16 the budget process, we actually prepare a 16 Q. Okay.
17 game-by-game budget, and it is what it sounds like; 17 A. And that was the strategy that we
18 we layer in with our best current thinking and 18 employed when we set the budget, when we set the --
19 analytics what we are expecting attendance to be over 19 once the game-by-game ticket summary is done, we do
20 the 81 games. 20 layer these promotional items on with a little bit of
21 Q. Without promotional items? 21 strategy.
22 A. Without promotional items, correct. 22 Q. Uh-huh. Even the -- when you provide
23 Q. Okay. 23 them for a promotion -- the promotional items with
24 A. As part of our budget process -- you 24 respect to the opening day game, does it help you to
25 know, ownership has been clear that they do not want 25 assure the sellout and capacity attendance?
Page 22 Page 24
1 to lose money; so we layer in our promotional items 1 A. Yeah. We had an example in 2009 where
2 on games where we feel that we can drive additional 2 when the economic -- I guess it's called the great
3 ticket revenue. As I mentioned, those typically are 3 recession now -- hit we had a significant revision
4 weekend games and/or games, depending on the quality 4 just to what we thought we would do that year. And
5 of the opponent, that we need an additional lift. 5 that was the one year when I look back and I say,
6 Q. And so your thinking is that it's tough 6 wow, there was -- in Cincinnati, you know, baseball's
7 to get somebody regardless to go to a weekday game, 7 religion, and it was the one opening day that I felt
8 you know, sometimes even if it's a lower quality 8 like it needed a little lift.
9 opponent, but on a weekend game, that same opponent, 9 Besides that, you know, baseball is --
10 it's a lot easier for families or individuals to come 10 opening day is a big deal in Cincinnati.
11 to a weekend game, and you know that incremental push | 11 Q. Uh-huh.
12 with the promotional item then would help drive that 12 A. You know, fans like to get something
13 additional attendance? 13 when they show up.
14 A. Yes. Based on the size of our market we 14 Q. Uh-huh. So they have some expectation
15 have higher attended games on weekends, and 15 even on opening day, right?
16 promotional items are one of the reasons why. 16 A. Yeah. I think we've somewhat
17 Q. And you would anticipate then that the 17 established that expectation.
18 incremental revenue you get from the ticket sales 18 Q. Okay. Do you charge the game attendees
19 more than offsets the cost of the promotional item? 19 for the promotional items? Do you have a separately
20 A. Absolutely. Otherwise, we wouldn't do 20 identified charge?
21 it. 21 A. No. It's not separate, it's part of the
22 Q. And the attendees, are they -- are there 22 ticket price.
23 benefits from the attendees at the park such as other 23 Q. And then do you take into consideration
24 purchases they might make? 24 the cost of the promotional items when you're setting
25 A. Sure. So, you know, what we budget as 25 the ticket price?
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1 A. Yes. As I mentioned, part of our 1 BY MR. DIMENGO:
2 general operating budget, as you can imagine, there 2 Q. In your experience, do the customers
3 are various costs that go into it. One of the single 3 expect to receive and feel entitled to a promotional
4 biggest costs of the business side is our promotional 4 item?
5 items, and that is part of the overall model when 5 A. Yes. One of the biggest feedbacks we
6 we're creating what we -- you know, where we're going 6 get are complaints from fans that lag on days. So an
7 to set ticket prices for the upcoming year. 7 example, if we think we ordered 30,000 bobbleheads
8 Q. And those costs would include not only 8 for a Saturday and great weather, we're in contention
9 the costs of the promotional items, but anything 9 for a playoff position, you know, there's a lot of
10 else? 10 extenuating circumstances that could drive up the
11 A. Additional costs, we have inventorying 11 attendance. Those examples, you know, we would get
12 costs, there is a cost to hold it, we have a cost to 12 fan complaints, "Hey, I didn't receive," you know,
13 staff. 13 whatever, "Scott Rolen bobblehead."
14 Q. To hand them out? 14 You know, it's a little bit of a PR
15 A. As you can imagine, 30,000, 40,000 15 nightmare when you have to deal with a significant
16 promotional items in a game, there is a significant 16 number of fans. So we try to -- as we establish what
17 amount of people there to make sure the distribution 17 we think attendance is going to be and what we're
18 is going fairly, that folks aren't getting two 18 going to order, you know, our goal is to drive or --
19 bobbleheads or two player card sets, and, you know, 19 I'm sorry, our goal is to order a quantity that is --
20 there are other associated costs, the cost of 20 that is close to what we expect. In some cases we go
21 advertising, you know, the game. So there are a lot 21 over and in some cases we go under, because it's
22 of costs beyond just the cost of the promotional 22 based on a budget that's very preliminary. While
23 item. 23 there's some science in it, team play can change the
24 Q. And would it be true that some of the 24 expectation overnight.
25 fans with respect to the games that may not be quite 25 Q. Do you have any other experiences that
Page 26 Page 28
1 a draw, that they feel that the ticket price isn't -- 1 you can share with respect to fans and their pursuit
2 doesn't quite warrant the -- just mere attendance 2 of the bobbleheads?
3 without a promotional item? 3 A. Yeah. You know, one thing that we've
4 A. You know, it's hard to quantify what the 4 noticed, and actually it's not a problem, but, you
5 fans -- you know, what our fans think. It is, you 5 know, fans on certain peak games and, again,
6 know, the April, early May and September timeframe 6 bobbleheads are a great example, fans will purchase
7 when kids are in school, we do see a dropoff in 7 numerous tickets and they'll purchase numerous
8 weekday attendance. I think that -- or, in my 8 tickets to get the bobbleheads.
9 opinion, you know, clearly when you have a 9 We had situations in years past where,
10 promotional item the games will be incremental over 10 you know, folks may buy a lowest-dollar ticket, get
11 what our otherwise baseline would be on those days. 11 the bobblehead, go take the bobblehead back to the
12 But, you know, again, I think our fans, 12 car and come back in with a second purchased ticket.
13 when we say we have a bobblehead, there is a certain 13 So there is demand for these items. You know, these
14 level of expectation that they will receive the 14 items, it's amazing how these items wind up on E-bay
15 bobblehead. 15 and the various resale sites, and typically at a
16 Q. So when a customer purchases a ticket, 16 premium over what even the cost of the ticket would
17 the customer believes he or she is purchasing both 17 be.
18 the right to view the game at the park and the 18 Q. Any fights amongst fans?
19 promotional item? 19 A. We have some pushing and shoving at
20 A. Absolutely. 20 times. You know, again, there is a level of
21 Q. And so the customers feel entitled to 21 expectation, especially with the higher -- the higher
22 the promotional items? 22 perceived promotional items.
23 A. Yes. 23 Q. What would happen if you decided not to
24 MR. TEAFORD: Objection, speculation. 24 provide the promotional items that you had told the
25 EXAMINER YOUNG: Can you rephrase? 25 public you would?
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1 A. Well, outside of it being a public 1 so it's possible we might have missed a handful of
2 relations nightmare, as I mentioned earlier, you 2 them as I look at it.
3 know, I would anticipate that our phones would be 3 Q. Okay. So every attendee expects to not
4 ringing off the hooks with fan complaints demanding 4 only view the game, but also receive a promotional
5 refunds. You know, there is an expectation when we 5 item in exchange for the paid ticket price?
6 put it out to the marketplace that if we say we're 6 A. Yes. Ithink we have set an expectation
7 going to have -- you know, example, let's say 30,000 7 that when folks arrive at the game, you know, we
8 bobbleheads, that the Reds are going to have 30,000 8 encourage people, especially on these promotional
9 bobbleheads. 9 item days, to arrive early. As you see in the
10 Q. And that's what your anticipated 10 advertising, we will say to the first 30,000 fans.
11 attendance would be? 11 So, you know, there is an expectation, especially if
12 A. Yeah. You know, we don't purposely 12 they arrive early, that they're going to get a
13 order under with the exception of kids and, you know, | 13 promotional item.
14 Mother's Day and specific quantities. 14 Q. Let's go back to Exhibit 3.
15 Q. That drive that group? 15 A. Okay.
16 A. Yeah. We don't purposely order -- 16 Q. The first page references games for
17 underorder promotional items. 17 2010.
18 Q. Okay. 18 A. Yep.
19 MR. DIMENGO: May I approach the 19 Q. And then I just want to make sure this
20 witness, Your Honor? 20 is the predominant promotional items for 2009 on
21 EXAMINER YOUNG: Yes. 21 Page 2.
22 BY MR. DIMENGO: 22 A. Yes.
23 Q. I'm handing you Exhibit 3. 23 Q. As well as predominant promotional items
24 A. Yep. 24 in 2008.
25 Q. Can you tell me what this is? 25 A. Yes.
Page 30 Page 32
1 A. The first page is listing home dates, 1 Q. Okay. For the games in both those
2 not gates, home dates during 2010 where we had 2 years?
3 promotional items attached to those games. 3 A. Yes.
4 Q. And there's a reference to the quantity 4 Q. So you're confident providing the
5 that you had purchased in the third-to-the-right 5 promotional items increases the ticket sales and the
6 column. 6 attendance?
7 A. Yep. So that would be the quantity that 7 A. Yes. You know, we have over time and
8 we were ordering, and then the far column, 8 what we see across professional sports is that
9 "Attendance," is where we actually wound up with, you 9 promotional items really are a driver in growing
10 know, folks in the park. 10 incremental tickets above a baseline expectation.
11 Q. This is in -- the attendance figure's 11 Q. Does this mean that some fans -- some of
12 actually the number that were in the park? 12 your fans will not purchase tickets unless it's
13 A. Correct. 13 accompanied by a promotional item?
14 Q. So it looks like sometimes you got it 14 A. You know, it depends on the game, but I
15 right, sometimes you had a little bit more, sometimes 15 would say that what the promotional items do is drive
16 you had a little bit less? 16 the incremental ticket sales. So to answer that
17 A. Yeah. Like I said, we set the budget 17 question, yes, I would say on those incremental
18 early on in the season based on what we think, and 18 ticket sales, you know, above an expected baseline
19 sometimes we order too many and sometimes we don't 19 that the promotional items are a ticket driver.
20 order enough. You know, it's a little bit of science 20 Q. What's the average cost of a promotional
21 and a little bit of questioning. 21 item?
22 Q. Are there some other -- are some of the 22 A. Tt ranges from, you know, below a dollar
23 promotional items that are at issue not on this in 23 up to the more ornate you get on the bobbleheads and
24 this exhibit? 24 the figurines can be $4 per item.
25 A. Yes. The spreadsheet's a little older; 25 Q. Okay. Now, if I saw that Ken Griffey,
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1 Junior bobblehead and I said, boy, I think I could 1 find a specific mini bat that we had as a promotional
2 make that myself and produce 50,000 of them -- 2 item, but you will find a mini bat in the team store.
3 A. Can't do that. 3 So it's close, but it's not exact.
4 Q. Why is that? 4 Q. Is there a reason for that, that it's a
5 A. Well, there's limitations, you know, 5 unique item that you actually provide to the fan with
6 MLB, Major League Baseball and the Major League 6 their -- his or her ticket purchase?
7 Baseball Players Association, so there are two 7 A. Yes. We try to make -- again, using the
8 separate entities, we control our own marks, marks 8 bobbleheads as an example, we want to make these
9 defined as the Reds, you know, the Reds emblem; 9 promotional items of value, we don't want to diminish
10 Players Association and the player controls their 10 the value. And the best way to do that is control
11 likenesses. So if somebody wanted to go out and just 11 the distribution and control the merchandising of
12 create, as an example, a Rolen bobblehead there would | 12 those items and, frankly, control where they're sold.
13 be significant issues. 13 So that's why our bobbleheads -- you won't find, as
14 Q. Legal problems? 14 an example, Scott Rolen bobblehead in our team store
15 A. Yes. 15 or this specific Scott Rolen bobblehead in our team
16 Q. And liability, that would not be 16 store.
17 allowed? 17 Q. So you're trying to focus more on that
18 A. That would not be allowed, no. 18 unique experience?
19 Q. But the Reds have the ability, because 19 A. Yes, for the fan.
20 of the special -- the licensing you have -- 20 Q. For the fan?
21 A. We control our marks. 21 A. Uh-huh.
22 Q. Yeah. 22 Q. Do attendees that receive promotional
23 A. So unless we grant our marks or baseball 23 items get to keep them?
24 grants marks, there is limitations with where in this 24 A. Yes.
25 case our wishbone C can be used. 25 Q. And are the promotional items provided
Page 34 Page 36
1 Q. Okay. So the bobbleheads and player 1 to anyone that does not purchase a ticket?
2 cards, only you can produce those and provide them to 2 A. No. You got to have a purchased ticket
3 the fans? 3 to get the promo item.
4 A. Correct. I mean, you have to be an MLB 4 Q. And the Reds intend to make a sale of
5 licensee to produce -- 5 both the ticket and the promotional item in exchange
6 Q. Right. Okay. 6 for the ticket price paid by the customer?
7 A. --those types of items. 7 A. Yes.
8 Q. How valuable can these promotional items 8 MR. DIMENGO: I have no further
9 become, the bobbleheads, the player cards, so forth? 9 questions.
10 A. You know, we've -- again, I've seen them 10 EXAMINER YOUNG: Thank you.
11 on the Internet for more than the cost of the item. 11 Cross-examination.
12 You know, they can go $10, $15, $20, depending on the | 12 MR. TEAFORD: Yes.
13 significance of the bobblehead. You know, some 13 ---
14 bobbleheads even go for more. It all depends on 14 CROSS-EXAMINATION
15 consumer demand and, frankly, how good the quality of | 15 BY MR. TEAFORD:
16 the bobblehead is at times. 16 Q. Good morning, Mr. Healy.
17 Q. Do you sell merchandise in your fan 17 A. How are you?
18 shops at the ballpark that is the same as some of the 18 Q. Idon't have too much. So, again, just
19 promotional items? 19 like Mr. Dimengo's questions, I'm really only
20 A. Not the same, but close. A good example 20 interested in 2008 through 2010 for this particular
21 is baseball hats, you know, we will have a 21 audit period.
22 promotional giveaway of a baseball hat. You won't 22 A. Okay.
23 find that replicated hat in our team store, but you 23 Q. You said before some of the examples of
24 will find Reds baseball caps in our store. 24 the items were bobbleheads, hats, T-shirts, mini
25 Mini bats is another example, you won't 25 bats, those sorts of things.
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1 A. Yes. 1 items, so the bobbleheads and such --
2 Q. How much do they vary from the items 2 A. Yeah.
3 that are sold in the club shop? 3 Q. --those aren't sold anywhere else
4 A. Well, it all depends. An example is, 4 outside of, like, maybe another store, maybe they're
5 you know, a hat could vary significantly. You know, 5 licensed elsewhere to be sold?
6 there was in the year past where, you know, we had a 6 A. You know, I -- I can't speak to where
7 hat that was a John Deere type hat where you had the 7 they're sold. You know, there are different forms of
8 mesh, and we did not have that exact style in the 8 bobbleheads out there. But, again, for a player
9 team shop. We had a like -- or a hat that was close, 9 bobblehead, you'd have to get our consent, you know,
10 but not that exact style. 10 to the extent you're using our mark, you'd have to
11 The bobbleheads, you're not really going 11 get their consent through the PA or through the
12 to find the specific bobbleheads that we have for a 12 player. And, you know, again, each bobblehead is
13 game in our team shop. You know, player card sets, 13 unique unto itself.
14 those are unique as well. You know, Tops obviously 14 So I can't tell you what the value of a
15 has player cards, but, you know, each item has enough | 15 bobblehead is to a third party. What I can tell you
16 of a difference in order to protect, you know, the 16 is I know our bobbles and our giveaway items have
17 paid fan. 17 significant value to our fans.
18 Q. So take the Jay Bruce bobblehead 18 Q. Let me rephrase. So, say, take a
19 example, so we wouldn't find a Jay Bruce bobblehead | 19 T-shirt, a T-shirt that's given out as a promotional
20 in the team shop? That's on Exhibit No. 2. 20 item, say, to the first 100 attendees or something
21 A. Yeah. You would not find this Jay Bruce 21 like that, are those also licensed to be sold in
22 bobblehead in the team shop, that is correct. 22 other locations, so at Footlocker or at some other
23 Q. So you could find a Jay Bruce one, just 23 type of store, are those licensed out in that way?
24 not this particular Jay Bruce bobblehead? 24 A. The T-shirts that we give away at the
25 A. Tdon'trecall if a Jay Bruce bobblehead 25 games, you know, a great example would be a T-shirt
Page 38 Page 40
1 was in the team shop. Usually the bobbleheads in the 1 we give away for a former player, that you will not
2 team shop were larger, you know, taller in stature. 2 find in a store, you know, it's specific to the
3 We also have -- you know, in addition to players in 3 player. You know, the mesh jersey -- you know, will
4 our team shop, we have some of our mascots as a great 4 you find a jersey in a store? Sure, you can find an
5 example so that the type of bobbleheads that are in 5 MLB licensed jersey, but the uniqueness of the jersey
6 the team shop are, you know, slightly different than 6 in this example here, you know, we're driving it to
7 what you would receive as a paying fan. 7 kids and you will not find that exact style of a
8 Q. So they wouldn't be exclusive to a 8 jersey. You'll find some close, but it won't be that
9 person. So you could have Jay Bruce swinging a bat 9 exact style.
10 as a promotional item and Jay Bruce with a fielder's 10 Q. Are the items ever modified from the
11 glove in the clubhouse or in the gift shop? 11 time that you receive them to the time that they go
12 A. You know, it all depends. Our 12 out, the promotional items?
13 relationship with our concessionaire would give us 13 A. When you say "modified," do you mean do
14 the -- we have consent rights. So, you know, we 14 we do something to them?
15 control, you know, what goes where in the team shop. 15 Q. Uh-huh.
16 Again, there are a limited set of bobbles that are in 16 A. Other than potentially putting them
17 the team shop. I can't recall specific to what was 17 together, no, a bobblehead comes prepackaged. We're
18 in the team shop during -- from '08 to '10, but 18 not changing the design, unless the manufacturer
19 player likenesses, those are usually things that we 19 screws it up, then we'll send them back.
20 keep at the park or in the park. 20 Q. Any of the other items, the
21 Q. And the ones that are sold as 21 non-bobblehead items, so hats, T-shirts, players
22 promotional items, if I understand correctly, those 22 cards, anything like that, do you repackage them?
23 aren't sold elsewhere outside of the team shop? 23 A. No. But what we do is, you know, player
24 A. Can you repeat the question? Sorry. 24 cards is a great example, they come in boxes so we
25 Q. The items that are used as promotional 25 spend a significant amount of time breaking them
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1 down, making sure we have them readily available. So 1 that's being offered?
2 for the folks -- our employees who are ultimately 2 A. Ifit's not on a premium game, then yes,
3 responsible for distributing those types of items, 3 yes.
4 you know, they would be breaking the boxes down, you 4 Q. What if it's on a premium game?
5 know, they're responsible for, you know, in that case 5 A. Well, we typically don't put them on
6 cardboard collection, getting it down to our 6 premium games because we know those games are already
7 recycling bins. So there is some cost associated 7 going to be higher attended. So what we want to do
8 with it. 8 is we want to drive the incremental tickets. As I
9 Q. Okay. Let's talk about some of the 9 mentioned earlier on, these promotional items help
10 advertising elements. 10 drive incremental ticket sales. So there's some
11 A. Okay. 11 strategy that we do when we layer those games on --
12 Q. You mentioned before that typically 12 or, I'm sorry, those promotional items on the game.
13 promotional items are used to increase sales whenever 13 Q. With regard to the season ticket
14 you -- I think you said whenever you need a small 14 holders, you mentioned how there's an expectation --
15 lift on a -- for a particular game. Are the 15 I think you said that -- among season ticket holders
16 promotional items always advertised prior to the 16 that these promotional items will be made available.
17 game? 17 Is that something that's included in the season
18 A. Always in advance, yes. 18 ticket holder contract?
19 Q. Okay. 19 A. Well, we don't -- we don't have
20 A. Always in advance. 20 contracts. I want to make sure I'm answering your
21 Q. Approximately how far in advance? 21 question. I don't make a season ticket holder sign
22 A. Ttall depends. Our promotional 22 up for -- you know, in a formal contract. Typically
23 schedule is usually available in December. So, you 23 what will happen is they will just -- we send out the
24 know, for some games they are typically early April, 24 informational literature, they'll send back a deposit
25 has been as early as late March. So, you know, 25 and they renew.
Page 42 Page 44
1 upwards of a few months or several months I guess 1 You know, I -- if you're asking is there
2 that would be, but, you know, we want to advertise 2 a separate line item on the invoice, there's not,
3 them early on in order to drive incremental 3 but, again, the -- the way we view that as a business
4 attendance. 4 is, you know, we don't separately state on the
5 Q. Are price -- are ticket prices changed 5 invoice that the promotional item is, you know,
6 as a result of the promotional items that are going 6 resold as part of the ticket when a fan comes in.
7 to be provided at that game? 7 Q. But there is some sort of agreement,
8 A. No. What we do is -- what we do is, you 8 right? I assume whenever you sign up as a season
9 know, we want to smooth those ticket prices 9 ticket holder, you sign something that says I agree
10 throughout the year, because what we don't want to do 10 to pay this amount as a season ticket holder and so
11 as an organization is devalue any game to the general 11 forth?
12 public, we don't want to set a price below what we 12 A. Yeah. Ithink online -- again, I'm
13 would say is a baseline price on a Tuesday for 13 going back in time here -- I think online there is
14 obviously business reasons. So we typically will 14 some form of an acceptance. You know, typically what
15 smooth that pricing and, again, with the exception of 15 will happen is you pay as you go. You know, if you
16 certain premium games which depending on the opponent 16 stagger your payments, you pay as you go.
17 and those games we typically don't have promotional 17 Obviously I never want to get upside
18 items tied into. 18 down in an arrangement where games have been issued
19 We budget, you know, a specific number 19 but payment hasn't been received, and we will stop --
20 of tickets sold, and then we set our average ticket 20 you know, we've stopped season ticket holders, we've
21 price off that budget knowing there will be some lift 21 turned their access off, frankly, if they failed to
22 on a number of the games throughout the year. 22 pay. So I think that answers your question.
23 Q. So all else being equal, same day, same 23 Q. Okay. Are there any guarantees on -- if
24 opponent, whatever else, it's going to be the same 24 you're not a season ticket holder, you're just an
25 ticket price regardless of the promotional item 25 individual game ticket holder, are there any
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1 guarantees on the ticket that guarantee the 1 after the game?
2 promotional item? 2 A. The answer -- the short answer is it all
3 A. No. There's no guarantees on the 3 depends on the total attendance. You know, in
4 ticket. But, again, what we do through the 4 situations where we've overordered based on -- you
5 advertising is we set an expectation, you know, in 5 know, again, as you can see in those pages, yes,
6 certain cases by calling out the quantity and the 6 we'll remedy it.
7 number that, you know, show up at the game and, you 7 In situations where, you know, we
8 know, we have 30,000 magnet promotional items that 8 underordered, you know, attendance far exceeded what
9 are at a given day. 9 we thought it would, you know, we will remedy it, but
10 Q. So I've been to games before where you 10 maybe not with that item. We might give them another
11 have the ticket and it will say at the bottom of the 11 promotional item, we might invite them back to a ball
12 ticket, you know, possession of the ticket doesn't 12 game. But our ownership group is fan first, fan
13 guarantee you a particular item or whatever. Are 13 friendly, and we will make it right by, you know,
14 those types of clauses put onto the tickets? 14 inviting them back down or, like I said, give them
15 A. I'm trying to think of a ticket. | 15 another item.
16 truly -- I truly don't know. I know what's on the 16 Q. Soin that sense, there is no guarantee
17 back of the ticket, but I don't know on the front. 17 to that particular item. If they come in, you know,
18 Q. Okay. 18 if I come in, say, first 200 get a T-shirt, and I'm
19 A. Yeah. 19 number five but I don't get my T-shirt, if I'm
20 Q. Well, on the back, either/or, anywhere 20 understanding you correctly, there's really no
21 on the ticket. 21 guarantee that I'm going to get that item if I don't
22 A. On the back is just the disclaimer, just 22 receive it. You know, they said, well, we didn't
23 the general you accept liability when you come to a 23 think you were number five so you don't get your
24 game. 24 T-shirt, I don't get that after the fact?
25 Q. Okay. 25 A. Again, it all depends on the quantity of
Page 46 Page 48
1 A. Caught a foul ball. 1 the number of items that were ordered and then the
2 Q. Orifyou getin a fight over a 2 ultimate attendance at the ball game, whether or not
3 promotional item or something. 3 the item's available.
4 With regard to the season ticket holders 4 Q. So it wouldn't be possible for the Reds
5 or the individual ticket holders, have the Reds ever 5 to order more of that same item?
6 been subject to a legal action for not providing 6 A. Depends where we sourced it from as
7 promotional items? 7 well. You know, I mean, is it possible? Sure. Have
8 A. We've received threats of cancelling, 8 we done that? I truly don't recall any situation
9 you know, from season ticket holders that they'll 9 where I've done a one-off order, because as you can
10 cancel their tickets if they don't receive the 10 appreciate the cost, it gets pretty expensive to
11 promotional item. We have fielded numerous 11 order.
12 complaints from single game consumers that did not 12 Q. Would there be a situation where -- and
13 receive a promotional item. 13 I guess maybe this is a little bit of speculation --
14 But if you're asking about class action 14 where a sufficient number of individuals didn't
15 suit or something, no, we have not. But I would 15 receive a promotional item and the Reds would order
16 venture a guess that if we were ever to truly just 16 more?
17 cancel a bobblehead or cancel a significant 17 A. We have modified, you know, if we -- if
18 promotional item -- again, speculation -- but [ would 18 there is a game that it just pops well in advance, we
19 say that there could be a threat. 19 have modified our quantity, but, again, it depends
20 Q. Okay. Whenever you get a -- whenever 20 where we're sourcing it from. If it's being shipped
21 you receive a complaint from either a season ticket 21 from China or if it's being shipped overseas, it's a
22 holder or an individual ticket holder saying, you 22 little bit more difficult for sourcing it
23 know, I was one of the first 200 people in the 23 domestically, but we do try to monitor and manage and
24 stadium but I didn't receive X promotional item, do 24 we have made changes upward where, you know,
25 the Reds remedy that by providing them with that item | 25 attendance has increased.
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1 Q. So I'm thinking of scenarios where, you 1 I have this fleece blanket or something, you know, we
2 know, you're not looking at any marginal increase, 2 try to provide a fan with something that remedies the
3 you're looking at a set number of individuals. So | 3 situation.
4 think usually most of the examples that I've seen 4 I can't speak to specifics of I didn't
5 are, you know, any -- you know, the first X number of 5 get a Rolen bobblehead so give me a Bruce bobblehead.
6 individuals into the park get this item. 6 You know, it truly depends on available inventory
7 A. Uh-huh. 7 because, again, we do overorder, you know, in several
8 Q. So in that type of scenario, do the Reds 8 games so there is some excess inventory that is
9 ever purchase items after the fact because someone 9 around.
10 didn't get their item? So kind of back to my example 10 Q. Have you ever refunded a portion of a
11 before, let me ask that question again: If the first 11 ticket price for -- because a person didn't receive
12 200 individuals in the park get a T-shirt and I'm 12 their promotional item?
13 number five but I don't get my T-shirt for one reason 13 A. We will refund the full ticket price.
14 or another, can I come back and say, "Reds, I didn't 14 Q. Okay. If a person doesn't receive the
15 get my T-shirt. Where's my T-shirt? It's a 15 promotional item, you'll --
16 promotional item which I was assured that [ would 16 A. If they complain enough, we will refund
17 get, but I didn't get it"? 17 them. It's not something that we do often, but if
18 A. I'mean, we have received complaints like 18 the person complains enough we will refund the full
19 that in the past. You know, part of the challenge 19 ticket price.
20 here is quantifying were you really number five or 20 Q. So you say it's not something that's
21 number 205. As we've gotten more sophisticated as an | 21 done often. So there are individuals who have
22 organization, you know, we have the ability to track 22 complained that have not received a full refund of
23 when you came into the park, but in certain 23 the ticket price?
24 situations where, you know, a fan will complain and 24 A. Correct. Usually we're able to remedy
25 say, you know, "I was number five," we never 25 that situation. The ultimate -- what we try to do is
Page 50 Page 52
1 challenge the fan. We don't say, "No. You were 1 remedy it prior to issuing a refund is our goal.
2 number 205." We make accommodations, and typically 2 Q. Okay. How do you decide usually the
3 it's another promotional item or it's, "Hey, you 3 criterion for who gets the ticket item?
4 know, come back to a ball game on us." 4 A. TI'msorry?
5 You know, what we want to do is make 5 Q. How do you decide the criteria for who
6 sure that it's still a family friendly experience and 6 receives the item? So some of them are structured to
7 we want to make sure that you, the paying consumer, 7 kids or Mother's Day or whatever. How do you decide
8 has a good experience. 8 what makes sense?
9 Q. Allright. So what about -- you said a 9 A. Sure. Sundays usually we will promote
10 lot of times these items have significant resale 10 as family day, kids' days, you know, it's typically
11 value. 11 an early afternoon start so it works out well. You
12 A. Yes. 12 know, I'm a father of three young daughters; so it
13 Q. You saw online they can be worth -- I 13 works out well compared to a night game. So what we
14 forget how much you said, but they can be worth a lot 14 do is we try to have a promotional item layered in on
15 of money afterwards. 15 a game that kids see value in, whether it's a mesh
16 A. Yeah. 16 jersey giveaway or a kid's hat or something that the
17 Q. You know, do you provide them with 17 kid wants in addition to, like I said, driving the
18 something of comparable -- comparable cost? So, you 18 incremental sales of mom and dad coming so we don't
19 know, if a bobblehead's going to be worth $200 19 have a bunch of nine year olds running around
20 online, do you provide them with something of similar 20 unsupervised.
21 value? 21 Q. Right. A couple questions about -- you
22 A. I can't speculate to the resale value. 22 made some statements before about, you know, how fans
23 What we try to do is if you show up and you don't 23 would respond if the promotional items were not
24 receive, let's just say, X bobblehead, but I have Y 24 provided. Have the Reds ever done any sort of
25 bobblehead available or I have this promotional item, 25 standardized -- and by "standardized," I mean looking
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1 at -- you know, standard methods for looking at 1 track of customer -- or, you know, ticket holder
2 markets -- to see how fans would respond to the 2 complaints.
3 promotional items being done away with? 3 A. Uh-huh.
4 A. Can I ask a clarifying question? 4 Q. And what they're complaining about.
5 Q. Sure. 5 A. We do.
6 A. Are you asking do we benchmark other 6 Q. From 2008 to 2010, do you know, you
7 professional sports franchises and say maybe they 7 know, how many complaints the Reds received about not
8 don't have promotional items and what would happen? 8 receiving promotional items?
9 Q. [ think that would be one way of doing 9 A. Oh, boy. Icouldn't even guess. I
10 it, but, yeah. 10 couldn't even guess.
11 A. Okay. 11 Q. The value on resale, we talked about
12 Q. So I'll ask that question, I think that 12 that, how that can --
13 works, t00. 13 A. Yeah.
14 A. Okay. So the short answer is based on 14 Q. I assume that can be a pretty broad
15 our market, the size of our market, you know, our 15 range. Have the Reds ever done any -- ever done
16 core market, it's not something we've considered. 16 something to get data on what the resale value of
17 You know, I think larger markets and even, you know, | 17 these items are?
18 over the last several years larger markets have even 18 A. Notreally. I mean, what usually will
19 migrated to promotional items. 19 happen is someone will highlight, "Hey, did you
20 Chicago's a great example, very big 20 happen to see" -- you know, pick a bobblehead --
21 market, but they had promotional items to drive 21 "what it's going for on E-bay?" So I'll go on E-bay
22 incremental ticket sales. I think what has been 22 and look, oh, my, it's going for 15 bucks, but, no,
23 found is that the value of these items do 23 it's not something that we necessarily track.
24 significantly improve -- or, you know, in the fans' 24 Q. Okay. For the promotional items that
25 perception -- a ball game. So it's not something 25 you say are incorporated in the ticket, are any sales
Page 54 Page 56
1 that we've considered. We've talked about it, but 1 taxes collected on the tickets?
2 it's not gone beyond speculation. 2 A. Huh-uh.
3 Q. Okay. You mentioned before that 3 Q. What about the items that are sold in
4 sometimes fans will even purchase multiple tickets 4 the gift shop that are comparable, do the Reds
5 and come in and out of the park for that. 5 collect and remit sales tax on those items?
6 A. Yes. 6 A. That would be our third-party
7 Q. Do you have any kind of -- have the Reds 7 concessionaire or merchandise operation and, yeah,
8 ever acquired any kind of data on that, about how 8 they collect and remit sales tax.
9 frequently that happens? 9 MR. TEAFORD: One item I wanted to the
10 A. Ttall depends. You know, on 10 get in was what I've got as No. 3, it's the
11 bobbleheads, it happens. I mean, I see it. I sit on 11 Cincinnati Reds Baseball Heaven brochure that was
12 our terrace and you can see what's going on. I mean, 12 produced in discovery. I can have him authenticate
13 I've seen them hand it back out through to a kid who 13 it if you want or if you guys are fine with bringing
14 runs them somewhere, [ don't know where it goes. So,| 14 it in.
15 you know, there are situations where, you know, folks 15 MR. DIMENGO: We're fine.
16 will buy cheaper tickets to get the promotional item, 16 MR. TEAFORD: Is that okay?
17 and usually those items wind up on an E-bay or a 17 MR. DIMENGO: Yes.
18 third-party resale site. 18 MR. TEAFORD: Okay. Idon't have any
19 Q. Did the Reds ever do any hard numbers 19 more questions.
20 for that from 2008 to 2010? 20 EXAMINER YOUNG: Okay. Thank you,
21 A. Huh-uh, no. 21 Mr. Teaford.
22 Q. Okay. 22 Mr. Healy, before we do redirect, I just
23 A. It's hard to quantify. 23 had a couple of questions.
24 Q. Interms of the number of complaints 24 THE WITNESS: Sure.
25 that are received, do the Reds -- I assume they keep 25 ---
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1 EXAMINATION 1 post the audit period, I don't recall.
2 BY EXAMINER YOUNG: 2 Q. But that is a possibility as well?
3 Q. I'm not sure I'm clear on the ticket 3 A. Itis a possibility, yes.
4 pricing. I understand that you, you know, look at 4 Q. And that's just something that you
5 your year long schedule and you assign -- you know, 5 advertise through Ticketmaster or whomever also
6 there are certainly premium games that you know 6 probably?
7 everybody's going to be interested in. But ifI'm a 7 A. Reds.com, yeah.
8 fan and I come on a fairly regular basis and I buy 8 Q. And you indicate that if you're willing
9 the same seat every time -- 9 to pay -- and I don't recall what the Indians call it
10 A. Yeah. 10 but it's a special name -- and if you pay that
11 Q. --for -- you know, let's say I go once 11 additional $5 premium, then you're absolutely
12 a month to a game and I buy the same seat, 12 guaranteed that you will get the item?
13 potentially I could be paying literally then 13 A. Correct.
14 different prices for every one of those games, is 14 Q. Okay. But as to whether that occurred
15 that correct, because on -- you know, if they're 15 during that period, you're not sure?
16 playing the -- 16 A. Idon't recall.
17 A. As aseason ticket holder? 17 Q. Allright. Thank you.
18 Q. No, no. As an individual -- 18 EXAMINER YOUNG: Mr. Dimengo.
19 A. Asan individual. 19 ---
20 Q. --ticket holder. 20 REDIRECT EXAMINATION
21 A. Not for every game, but, again, for 21 BY MR. DIMENGO:
22 those premium games you would be paying a different | 22 Q. Yes. Following up on her question, you
23 ticket price. 23 have premium pricing for some of the tickets, but
24 Q. So the only difference in the pricing 24 then the tickets are the same price throughout the
25 for any particular seat, and this is, again, just for 25 year?
Page 58 Page 60
1 the individual games -- 1 A. Uh-huh.
2 A. Yeah. 2 Q. But you've testified that in some of
3 Q. --is when they've been assigned the 3 those games you don't anticipate that it's quite the
4 title of premium game? 4 same value for the attending fan. So is it fair to
5 A. Correct. 5 say then that the promotional item is a supplement to
6 Q. Okay. So if I'm coming to a game that's 6 that value to add more value to that game?
7 a nonpremium game, I'm going to pay the same amount 7 A. Yes. Thatis a fair statement.
8 for my ticket, whether there's a promotional item 8 Q. Okay. So even though the price is the
9 offered or not? 9 same, that attending fan for the nonpremium game is
10 A. Correct. 10 getting -- even though the price for the ticket is
11 Q. Okay. Do the Reds offer -- I know the 11 the same, is getting a little bit more because of the
12 Indians do -- when there's a promotional item 12 promotional item, and that's the intent?
13 offered, you can pay a premium, I think it's an extra 13 A. Correct, yeah. It's used to drive
14 $5 per ticket and you are absolutely guaranteed that 14 ticket sales, yes.
15 you may -- that you will get that item and you have 15 Q. Okay. And you have used the phrase
16 to go to a special place in the stadium and you pick 16 "drive ticket sales" or "incremental ticket sales" a
17 the item up there? Does the Reds do anything like 17 few times. Is it fair to say that those regular fans
18 that, other than I know you described for the season 18 that are going to be buying a ticket regardless also
19 ticket holders -- 19 when they're making their ticket purchases expect
20 A. Yeah. 20 that they're going to get some promotional items?
21 Q. --but just for the general public, 21 A. Yes. On days where there's a
22 single ticket? 22 promotional item, yes.
23 A. Tmean, we have in the past, yes. As 23 Q. Uh-huh.
24 for this specific audit period, I don't recall if we 24 A. Yes.
25 were doing it during this audit period or if it was 25 Q. So if you normally have 10,000 fans at a
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1 game -- 1 was the park of the Great American Ballpark and blue
2 A. Yeah. 2 represents the sky behind it; so it was a four
3 Q. -- and you're going to decide to add 3 bobblehead collector set.
4 promotional items to get that up to 25,000, so you 4 Q. And would this -- any of these
5 order 25,000 promotional items, it's fair to say that 5 bobbleheads then, based upon your earlier testimony,
6 those 10,000 baseline also were expecting that they 6 presumably they would not be in the team shop?
7 might receive -- that they would receive a 7 A. These would not, that's what I meant,
8 promotional item as well? 8 these specific are not.
9 A. Yeah. I think that's a fair statement. 9 Q. Okay.
10 Q. On the disclaimer that was referenced -- 10 MR. TEAFORD: Can I ask one follow-up
11 and I don't think you testified as to your specific 11 question?
12 knowledge as to the language on a ticket as to 12 EXAMINER YOUNG: Sure.
13 disclaiming that there's no guarantee that they're 13 ---
14 going to get the promotional item. Is that because 14 RECROSS-EXAMINATION
15 you -- it's not a precise science, that even though 15 BY MR. TEAFORD:
16 you're trying to drive -- you're trying to order 16 Q. So these are -- the ones from Exhibit 2,
17 enough for all the attendees, sometimes you just 17 these are from this year, not from 2008; is that
18 don't get it right? 18 right? You said the second of four set for the Jay
19 A. That's a fair statement. 19 Bruce bobbleheads.
20 Q. Yeah. So that's why there would not be 20 A. T think this was either 2009 or 2010,
21 a guarantee? 21 I'd have to double-check, but I'm pretty certain it
22 A. Yeah, yes. I mean, again, I don't 22 was during the audit period.
23 recall the ticket with complete knowledge, but, yes. 23 Q. Okay.
24 Q. Okay. And then one of the earlier 24 EXAMINER YOUNG: And I guess I would
25 questions from the Attorney General concerned when 25 just follow up and ask: Would you agree that the
Page 62 Page 64
1 you receive these items in bulk, are you -- whether 1 quality of the items, the promo items, I mean, the
2 you're conveying them in their same form that you've 2 reason why they're not in the gift shop is because
3 received them. Is it fair to say that the item that 3 they're not the same quality, you know, whether it's
4 the attending fan wants, the item of value, the 4 a T-shirt or -- I mean, that's why they're a
5 bobblehead itself, the player card, those items that 5 promotional item, you're buying them in bulk, they're
6 the fan specifically wants when they're paying for 6 cheaper quality, cheaper grade items?
7 their -- purchasing their ticket, that they are 7 THE WITNESS: Yeah. I mean, again, a
8 conveyed to the attending fan in the same form that 8 little bit of speculation here; is the T-shirt the
9 you've received them, that you get the bobblehead, 9 exact as a $25 T-shirt in the gift shop? No. Butl
10 you don't modify the bobblehead, and you give them | 10 would put these bobbleheads up against any bobblehead
11 the bobblehead in the same form that you've received | 11 in the team store or, frankly, what you can buy
12 them? 12 online. I mean, these items are of higher quality.
13 A. Yes. 13 The baseball cards are of good quality, but, you
14 Q. Okay. I have no further -- well, do you 14 know, the hats and the T-shirts, no, I mean, it's not
15 have any? 15 the same quality.
16 On Exhibit 2, Page 4, there's a 16 EXAMINER YOUNG: Okay.
17 reference to a Jay Bruce bobblehead giveaway. 17 ---
18 A. Yep. 18 FURTHER REDIRECT EXAMINATION
19 Q. And it references the second of four in 19 BY MR. DIMENGO:
20 a collectible set. 20 Q. So to follow up on that question: A
21 A. Yes. 21 bobblehead that you receive, a Ken Griffey, Junior
22 Q. Does that make it more valuable because 22 bobblehead that you receive, you would expect that to
23 it's a limited availability? 23 be a higher quality than a -- that you receive as a
24 A. Yes. This year we had four specific 24 promotional item, would that be of a higher quality
25 bobbles, you can see in the background it actually 25 than the -- what's received in the team shop -- you
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1 can buy in the team shop? 1 of the Appellant?
2 A. Twould say -- I mean, our expectation 2 MR. DIMENGO: We're going to be filing
3 is on these items here, the more premium promotional 3 briefs --
4 items, that they are of at least the same quality. I 4 EXAMINER YOUNG: Okay.
5 mean, we do review these things, we make sure we get 5 MR. DIMENGO: -- post hearing.
6 molds in advance, there's a lot of time spent through 6 EXAMINER YOUNG: And I will be assigning
7 the order process to make sure they look like what we 7 that schedule shortly.
8 want them to look like. 8 Mr. Teaford, anything on behalf of the
9 Q. And would it be fair to say that the 9 Commissioner?
10 promotional items, the bobblehead type and the player | 10 MR. TEAFORD: No. I don't have
11 cards are even of a more limited quantity for future 11 anything, just to enter in State's Exhibit 3, which
12 appreciation purposes as compared to what you could 12 was stipulated to. It's just the brochure that
13 buy in a team shop? 13 discusses season ticket information.
14 A. Yeah. I think it all depends on the 14 EXAMINER YOUNG: Okay. Just so that we
15 specific item, but, you know, we know our fans see 15 may keep things clear in briefing, let's call the
16 value in these items. I would venture to guess that 16 Commissioner's Exhibit 3 actually Exhibit A.
17 as time passes, especially if a player achieves a 17 MR. TEAFORD: A.
18 certain milestone, Griffey is a great example with 18 EXAMINER YOUNG: And I'm going to, if
19 his 600th home run, you know, there might be more 19 it's okay with Mr. Teaford, I'm going to remove all
20 perceived value in a Ken Griffey bobblehead than 20 of these other exhibits --
21 someone else, and, you know, being a collector or the 21 MR. TEAFORD: Perfect.
22 bearer of that, there probably is some appreciation 22 EXAMINER YOUNG: -- just so that there's
23 to these items. 23 no confusion on our end. But we are renaming what
24 Q. Right. And you might only have 30,000 24 has been previously identified by the Commissioner as
25 Ken Griffey bobbleheads, but you could potentially 25 Exhibit 3, it is now going to be known as Exhibit A.
Page 66 Page 68
1 have an unlimited that you'd sell of a different 1 As counsel -- I'm sorry -- as counsel stated during
2 nature in the team store? 2 the hearing, there is no objection to receiving
3 A. Sure. 3 Exhibit A as far as the Appellant is concerned; so
4 Q. Right. And that's kind of the point I 4 Exhibit A is received into evidence.
5 was making with respect to the question. 5 (EXHIBIT ADMITTED INTO EVIDENCE.)
6 A. Uh-huh. 6 EXAMINER YOUNG: Okay. So our last
7 MR. DIMENGO: T have no further 7 order of business then is to assign a briefing
8 questions. 8 schedule. Initial briefs would be due on January
9 EXAMINER YOUNG: Thank you very much. 9 31st, and any reply briefs would be due on February
10 You may step down. 10 14th.
11 THE WITNESS: Okay. 11 MR. DIMENGO: Simultaneous, Your Honor?
12 EXAMINER YOUNG: Thank you for your 12 EXAMINER YOUNG: Yes, yes.
13 time. 13 If there is nothing further, this
14 THE WITNESS: Thank you. 14 hearing is concluded. Thank you all for coming.
15 EXAMINER YOUNG: Anything else on behalf | 15 MR. DIMENGO: Thank you.
16 of the Appellant? T assume you would like to offer 16 (Thereupon, the hearing was
17 into evidence your Exhibits 1 through 3. 17 concluded at 10:14 a.m.)
18 MR. DIMENGO: Yep. 18 ---
19 EXAMINER YOUNG: Any objection, 19
20 Mr. Teaford? 20
21 MR. TEAFORD: No objection. 21
22 EXAMINER YOUNG: Okay. Exhibits 1, 2, 22
23 and 3 are received into evidence. 23
24 (EXHIBITS ADMITTED INTO EVIDENCE.) 24
25 EXAMINER YOUNG: Anything else on behalf | 25
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The Cincinnati Reds, Llc

100 Main St

Cincinnati, OH 45202-4109
August 086, 2015
Contact ID: 4672330480

RE: Ohio Tax Account #: 97120173
" Tax Type: Use
‘Assessment #: 8110402974
Reporting Period: 12/31/2010 - 12/31/2010

This is the final determination of the Tax Commissicner with regard to a petition for reassessment
filed pursuant fo R.C. 5739.13 and R.C. 5741.14.

The petitioner operates the Cincinnati Reds professional baseball team in Cincinnati, Ohio. This
assessment is the result of the audit of the petitioner's purchases during the periods of January 1,
2008 through December 31, 2010. The petiticner objected to the assessment and filed a petition
for reassessment. A hearing was held on the matter. The petitioner's cbjections will be
discussed by subject matter below.

Scoreboard Equipment & Display

During the audit period, the petitioner purchased a multi-million dollar video board display system

and installation services from Daktronics and did nof pay sales tax to the company. As described

in the petitioner's memorandum in support of the petition for reassessment, the system includes a
main video board, left field fence display and digital ribbon displays. The main video beard is 138
feet wide and 39 feet high and is composed of 80 video display “cabinets” that are welded to the
walls of the ballpark to form one display unit. The left field fence display is 153 feet high and is
composed of 18 video display cabinets that are attached to the left field fence. The digital ribbon
displays are attached to the low walls that run along the first and third base lines in the interior of
the ballpark. The ribbon displays are composed of 114 of the video display cabinets.

The petitioner argues that the purchase of the video board display system is not taxable because
the transaction represents the installation of real property. Because the video display boards
were censtructed at the ballpark and permanently affixed to the realty, the petitioner argues that
the contract to install the video display boards was a construction contract for the installation of
really. If so, as a construction contract, the contractor, Daktronics, would be the consumer of the
materials installed and responsible for paying tax on the materials. This argument is without
merit. .

R.C. 5701.02 is the section of the Ohio Revised Code that provides for different definitions
relating to real property. It begins with the definition of real property itself as including “tand itself,

CCAT0001 : 10f7

Page 1 of 1055



The Cincinnati Reds, LLC
Use Tax
BTA Case No. 2015-1707

INDEX PAGES

Page Contents

1 Final Determination Dated August 6, 2015

8 Case Law- Polaris Amphitheater Concerts, Inc. v. Delaware County Board of

' Revision.

1 Oﬁio Administrative Code 5703-9-20

19 Daktronics Website Printout

25 Correspondence Dated January 6, 2015 (Memorandum in Support of Pet1t1on

for Reassessment)

44 Exhibit A to Petition- Photographs of Video Boards

49 Exhibit B to Petition- Video Board Project Price Sheet

54 Exhibit C to Petition- Project Design Sheets

57 Exhibit D to Petition- Legislative History

63 Exhibit E to Petition- Examples of other Daktronics Projects
-74 Photographs of Video Boards

79 Certified Mail Envelope

80 Correspondence Dated January 5, 2015

82 License Agreement

88 Certified Mail Envelope

89 Hearing Notice Dated August 6, 2014

90 Petition for Reassessment Dated February 10, 2012

94 Notice of Assessment Dated December 13, 2011

% Certified Mail Envelope

g _ _

Audit Remarks




*** and, unless otherwise specified in this section or section 5701.03 of the Revised Code, all
buildings, structures, improvements, and fixtures of whatever kind on the land, and all rights and
privileges belonging or appertaining thereto.” R.C. 5701.02(A).

The Revised Code section continues with definitions of other terms related to real property.
Three of the definitions, “building,” “improvement,” and “structure” cover objects that are never
considered fangible personal property, even before the component parts are attached to the land.
These items are described as “fabrications or constructions™ to stress the fact that they formed
upon the land itself and not fangible personal property that is merely attached to the land. These
items are usually composed of bricks, moriar, beams, cement, boards, etc. Buildings,
improvements and structures are constructed upcn the realty in which they are situated and have

no existence until they are constructed on site.

R.C. 5701.02 also considers tangible personal property that is attached to the land. A “fixture” is
defined by R.C. 5701.02{(C) as "an item of tangible personal property that has become
permanently attached or affixed to the land or to a building, structure, or improvement, and that
primarily benefits the realty and not the business, if any, conducted by the occupant on the
premises.” Fixtures exist as tangible personal property until they are delivered and permanently
attached to the land. A fixture is an existing ariicle of tangible personal property that may be
assembled and affixed to the land or realty.

R.C. 5701.03 is the section of the Ohio Revised Code that describes and defines personal
property. Business fixtures retain their status as tangible personal property and are defined by
R.C. 5701.03(B) as “tangible personal property that has become permanently attached or affixed
to the land or to a building, structure, or improvement, and that primarily benefits the business
conducted by the occupant on the premises and not the realty.” The section includes examples
of business fixtures as "machinery, equipment, signs, storage bins and tank, *** and
broadcasting, transportation, transmission, and distribution systems ***."

Based upon the above, the video board system at issue is clearly a business fixture. The video
boards are composed of separate pieces of fangible personal property, the video display
cabinets, that are assembled on site to make the transportation of 180 feet of equipment more
efficient. In addition, the video display cabinets match the description of the specific items listed
in R.C. 5701.03(B) as perfect examples of business fixtures. The video display system is akin to
“equipment,” “signs,” or a "broadcasting system,” all of which are specifically listed in R.C.
5701.03(B) as examples of business fixtures. Therefore, the petitioner’'s purchases mest the
statutory definition of business fixtures and should not be treated as real property.

Despite meeting the statutory definition of “business fixture,” the petitioner argues that because
the video display boards were constructed at the ballpark and permanently affixed to the realty,
they should be considered realty. This argument is not well met. The definition of business

fixture includes “permanently attached or affixed to the iand or building.” The fact that the video -

display boards were permanently attached to the ballpark does not change the fact that the
display boards are business fixtures. The items at issue are pieces of tangibie personal property
that were assembled at the ballpark for convenience. The video display boards are “signs” cr part
of a “broadcasting system” that was clearly intended to benefit the business conducted by the
Cincinnati Reds on the premises.

The petitioner also relies upen the Ohio Board of Tax Appeals case, Polaris Amphitheater
Congerts, Inc. v. Del. County Bd of Revision, BTA No. 2004-V-1294; 2007 WL 283010 (Jan. 26,
2007} to support the position that video display boards are real property. In that case, the Board
included a quote from an appraiser hired by the Board of Education of the QOlentangy Local
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Schools that describes the property. In that quote, the appraiser described may of the structures
and buildings at issue. The description of one of the buildings included “several video projection
screens.” The petitioner relies upon this brief section of the property description as support for
the argument that video screens and displays are realty. However, when making the
determination that the “brick and mortar buildings, improvements and structures” failed to
constitute ftems of personal property, the Board listed the specific items that should be
considered real property:

The amphitheater stage, loading docks, attached wings, concession facilities,
merchandising facilities, restroom facilities, storage faciliies, video
production facilities, administrative offices, VIP lounges, outdoor lounges,
storage facilities, maintenance facilities, cafeteria, hospitality facility, first aid
and public safety facilities, paved parking lots and walkways, and the like all
constitute buildings, improvements, and/or structures as defined by R.C.
5701.02, as they are all of “permanent fabrication or construction,” affixed to
the land, intended as “habitation for people, animals or a sheiter for tangible
personal property” ***,

The Board did not include video displays in the long list of property that was found o be real
property. In fact, the Board concluded that the items were buiidings, improvements and structures
and made nc mention of fixtures at all. Clearly, the Board did not include the video projection
screens in its finding that the property located at Polaris Amphitheater was real property.

In addition, the Board was aware of the definition of “business fixture” at R.C. 5701.03(B}, and
included the definition in the conclusion that the buildings and structures were realty:

The buildings, improvements, and structures before us are borne from
permanent fabrication and construction upon the property (e.g., brick and
mortar construction ‘consisting of foundations, walls, columns, girders,
beams, floors, and a roof), rather than items(s} of personal property (e.g.,
‘machinery, equipment, signs, storage bins and tanks, ***, broadcasting,
transportation, transmission, and distribution systems’) that have been
otherwise delivered and permanently aftached to the land.

The Board made the distinction that signs and broadcasting systems are not permanent
fabrications and constructions; therefore the decision of the Board of Tax Appeals in Polaris
cannot be used to support the contention that the video display boards at issue here should be
treated as real property.

The video display boards meet the statutory definition of “business fixture” contained within R.C.
5701.03(B). As such, they retained their status as tangible personal property when they were
affixed to the ballpark. The purchase of the video display board system was properly assessed
as the untaxed sale of tangible personal property and the request to remove the transactions from
the assessment is denied.

Miscellaneous Services in Scoreboard Equipment and Display Contract

The petitioner argues that the contract to install the scoreboard and equipment included
transactions that were exempt from taxation. The petitioner requests that these transactions be
removed from the total taxable base of the contract used to calculate the assessment liability.

The contract includes charges for fiber-optic wires and electrical components. The petitioner
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argues that these items are "common to all commercial buildings;” therefore the items are not
business fixtures but part of the realty. This argument is not well met. The fiber-optic and
electrical components are the type needed to run several hundred feet of advanced video display
equipment. The fiber-optic wiring and electrical components are not the type of systems that are
common to all commercial buildings. The request to remove the transactions from the taxable
base of the contract is denied.

The contract includes charges for supervision, engineering design services and engineering
certificaticn. The petitioner argues that these services are exempt from taxation and should not
be included in the taxable base for the scoreboard contract. This contention is well met, The
confract also includes “LES Operator training” and “LES Event Support.” The petitioner contends
that these services were training services. The request to remove the transactions labelled “LES
Operator training” is granted, however, the petitioner has not provided information that describes
‘LES Event Support” services, or why the transaction was listed separately from the training
services. Therefore, the taxable base for the scoreboard contract will be reduced by $447,480.00

The contract includes charges for the contactor use tax, domestic bonding and permits. The
petitioner's request to remove these items from the taxable base of the contract is granted. The
taxable base for the scoreboard will be reduced by $307,513.00.

The contract contains charges for “miscellaneous” repairs and removal of tangible personal
property. The petitioner argues that the charges should be removed from the taxable base of the
contract because they represent exempt transactions. For the charge labelled “Removal of
existing scoreboard” the request to remove the fransaction is granted. The taxable base of the
contract shall be reduced by $211,126.00. For the charge labelled “Structural Modifications” the
request to remove the fransaction is denied because the petitioner has not provided any
information to describe the transaction. For the transactions labelled "Relocate Speakers” and
“Three-Sided Rotating Ads” the request to remove the transactions is denied because the items
are business fixtures and the instaliation of business fixtures is a taxable transaction. For the final
transaction labelled "HVAC for ProFence,” the petitioner argues that the charge is for the removal
of old HVAC units that were necessary for the old scoreboard. This argument is not well met.
The detail of the contract includes fransactions labelled “ProFence electrical installation,”
“ProFence data installation,” and “Fireproofing installation @ ProFence.” Obviously, “HVAC for
ProFence” could quite possibly represent the installation of specialty HVAC units for-a business
fixture, and not the removal of these items from the old scoreboard. The request to reduce the
taxable base of the contract for this transaction is denied.

Based upon the foregoing, the fotal amount of reductions that will be applied to the taxable base
of the scoreboard contract is $366,119.00 and the assessment calculation will be adjusted to
reflect the taxable base of $7,453,081.00.

Amnesty Program

The petitioner contends that it filed an application to enter the consumer's use tax amnesty
program offered by the Ohio Department of Taxation for purchases made prior to January 1,
2009. The petitioner argues that all items included in the assessment that were purchased
before that date should be removed from the assessment. This argument is without merit.
Because multiple consumer's use tax assessments had been issued against the taxpayer
before the amnesty program started, the petitioner did not qualify for the amnesty program. The
request to remove all purchases made before January 1, 2009 is denied.
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Promotional ltems

The petitioner objects to the fact that the assessment contains purchases of promotional items.
The petitioner contends that the items were included as part of the ticket price and resold with
admission fo the games,; therefore the purchases were not retail sales per R.C. 5739.01(E).
This contention is not well met.

The items in question were not offered o aftendees at every game. The ticket prices for
admission were identical on days when promotional items were available and on days where
promotional items were not distributed. Based upon the information provided by the petitioner,
there is no evidence that the promotional items were resold with the admission to the games.
The request to remove the purchases from the assessment is denied.

Advertising Materials

The petitioner objects to the fact that the assessment contains purchases of advertising
materials. The petitioner contends that the materials are exempt per R.C. 5739.02(B){35)
because the items price and describe the ficket packages for each season. This contention is
not well met. R.C. 5739.02(B)(35) provides an exemption for advertising material that prices
and describes tangible personal property offered for retail sale. The petitioner is neither offering
tangible personal property nor making a retail sale. A sale is defined by R.C. 5739.01(B)(1) as
all transactions by which title to tangible perscnal property is transferred. The Revised Code
section goes on fo describe services that are treated as sales under R.C. 5739.01(B)(3}). The
transaction that is priced and described by the petitioner's advertising material, which is
admission to a ballpark, is not defined as a retail sale under R.C. 5739.01. The advertising
material purchased by the petitioner does not qualify for the exemption provided by R.C.
5739.02(B)(35) and the request to remove the transactions from the assessment is denied.

Scarborough Research

The petitioner objects to the fact that the assessment includes the purchase of marketing
research services and reports from Scarborough Research. The petitioner argues that the
purchases are exempt from taxation because they are professional services. The petitioner has
supplied information to support the argument. The request to remove the transactions from the
assessment is granted.

Penalty

The petitioner requests a remission of the penalty. The request is granted in part and the
penalty will be reduced to five percent of the liability.

Therefore, the assessment(s) shall be adjusted as follows:

CCAT0C01 .50f7
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The Cincinnati Reds, Llc
8110402974
12/31/2010 - 12/31/2010

As Adjusted

Tax Due Amount $660,304.29
Pre-Assessment Interest $77,068.40
Assessment Penalty on Tax $33,015.21
Totals $770,387.90
Less Payment(s)/Credit Carry $0.00
Farward(s)

Balance Due $770,387.90

Current records indicate that payment of $0.00 has been made on this assessment. However, due to
payment processing and posting time lags, payments may have been made that are not reflected in
this final determination. Any post assessment interest will be added to the assessment as provided
-by law. Payments shall be made payable to “Treasurer — State of Ohio.” Any payment made within
sixty (60) days of the date of this final determination should be forwarded to: Department of Taxation

Compliance Division, PO Box 2678, Columbus, OH 43216-2678.

THIS I8 THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO THIS MATTER.

UPON EXPIRATION OF THE SIXTY (60) DAY APPEAL PERIOD PRESCRIBED BY R.C. 5717.02,
THIS MATTER WILL BE CONCLUDED AND THE FILE APPROPRIATELY CLOSED.

CCAT0001

Joseph W. Testa
Tax Commissioner
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Ohio

Department of
Taxation

Dear Taxpayer:

Enclosed is the Tax Commissioner’s final determination regarding your case. The ftitle is capticned
either “Journal Entry” or “Final Determination.”

You have the right to appeal this decision o the Board of Tax Appeals. Unlike appeals to the Tax
Commissioner, proceedings before the Board of Tax Appeals are very formal, and the Board's
procedures must be carefuily followed. An appeal to the Board may be done in the following way:

You have only sixty (60) days from the date you received this final determination to appeal.

If you choose to appeal, you must send the Board of Tax Appeals your original notice of
appeal and two copies. A copy of the enclosed final determination should also be attached to
each notice of appeal. Your notice of appeal must clearly state why you are appealing. The
law requires you to describe carefully each error which you believe the Tax Commissioner
made.

You must also send the Tax Commissioner a copy of your notice of appeal and a copy of the
enclosed final determination.

The Board of Tax Appeals and the Tax Commissioner must each receive the notice of
appeal and the copy of the final determination within sixty (60} days of your receipt of this
final determination. In order to file your appeal on time, you must mail the notices by certified
mail, express mail, or authorized delivery service and make sure that the recorded date is
within sixty (60} days of your receipt of the enclosed final determination. Ordinary mail
delivery is not considered received until each agency actually receives your notice of appeal.
Aliernatively, you may personally deliver the notices before the sixty (60) days are up to be
sure both agencies receive it within the sixty (60) day time limit. Appeais which are received
late do not meet the requirements of the law and cannot be considered.

Ohio Revised Code Section 5717.02 is the section of the Code stating the requirements for a proper
appeal to the Board of Tax Appeals. You must follow all of these mandatory requirements in order
to appeal. If you don't, you may lose your right to appeal.

The mailing address of the Board of Tax Appeals is:

30 E Broad Street
Columbus, OH 43215-3414

The Tax Commissioner’s mailing address is:

30 E Broad Street
Columbus, OH 43215

CCATG001 7of7
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POLARIS AMPHITHEATER CONCERTS, ING., APPELLANT..., 2007 WL 283010 {2007)

2007 WL 283010 (Chio Bd.Tax.App.)

Board of Tax Appeals

State of Ohio

POLARIS AMPHITHEATER CONCERTS, INC., APPELLANT

V.

DELAWARE COUNTY BOARD OF REVISION, THE DELAWARE COUNTY AUDITOR,
AND THE BOARD OF EDUCATION OF THE OLENTANGY LOCAL SCHOOLS, APPELLEES

Case No. 2004-v-1294
January 26, 2007

Appeal Filed February 22, 2007 Ohio Supreme Court

*1 (Real Property Tax)

Sleggs, Danzinger & Gill, Co., LPA
Todd W. Sleggs

820 West Superior Ave,

Suite 410

Cleveland, OH 44113

Dave Yost

Delaware County Prosecuting Attorney
140 North Sandusky Street

Deiaware, OH 43015

Rich, Crites & Dittmer, LLC
James R. Gorry

300 East Broad Street

Suite 300

Colurmbus, OH 43215-3452

DECISION AND ORDER

Appearances:

For Appellant

For the County Appeliees

For the Appeilee BOE

Ms. Margulies, Mr. Eberhart, and Mr, Dunlap concur.

This cause and matter came on to be considered by the Board of Tax Appeals upon a notice of appeal filed herein by Polaris
Amphitheater Concerts, Inc. (“Polaris”) from a decision of the Delaware County Board of Revision (“BOR™). Tn said decision,
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POLARIS AMPHITHEATER CONCERTS, INC., APPELLANT..., 2007 WI. 283010 (2007)

the BOR determined the true and taxable values of the subject property for tax year 2003 originally established by the Delaware
County Auditor (“auditor”) should remain as follows:

Parcel 318-442-02-025-001 TRUE VALUE TAXABLE VALUE
LAND § 3,666,700 $1,283,350

BLDG £ 5,668,400 $1,983,940

TOTAL $9,335,100 $3,267,250

 Parcel 318-442-02-025-918 TRUE VALUE TAXABLE VALUE
LAND $ 3,224,200 31,128,470

BLDG 30 50

TOTAL §$ 3,224,200 $1,128,470

Parcel 318-442-02-025-000 TRUE VALUE TAXABLE VALUE
LAND $ 1,102,300 $ 385,810

BLDG 50 o

TOTAL 31,102,300 $ 385810

Parcel 318-442-02-025-919 TRUE VALUE TAXABLE VALUE
LAND $ 5,688,700 $1,991.050

BLDG $ 1,258,700 $ 440,550

TOTAL $ 6,947,400 $2,431,600

Parcel 318-442-02-024-000 TRUE VALUE TAXABLE VALUE
LAND $ 117,200 $ 41,020

BLDG $ 8,500 $2,980

TOTAL $ 125,700 $ 44,000

Grand Totals - $20,734,700 §7,257,170

Palaris requests that the subject property’s improvements be reclassified as personalty and for the remaining land to be valued

at $7,200,000. ' The Olentangy Local Schools Board of Education (“BOE”) requests that the subject property's value remain
unichanged as originally determined by the auditor, We now consider this matter upon the notice of appeal, the statutory transcript
(*S.T.”) certified by the auditor, and the evidence presented at this board's evidentiary hearing (“H.R. I and “H.R. II").
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POLARIS AMPHITHEATER CONCERTS, INC., APPELLANT..., 2007 WL. 283010 (2007)

The subject property is an outdoor amphitheater constructed in 1994 and is located on 90.685 acres > of land located in Delaware
County, Chio. S.T., Ex. 3.

Before this board, Polaris presented the appraisal and testimony of Mr. Robin Lorms, an MAI appraiser, who rendered an
opinion of value of $7,200,000 for the land only. Polaris further presented the testimony of Mr. Bryan A. Ross, a civil engineer
employed by Advance Civil Design; Mr. Thomas M. Wamer, project engineer and managing partner of Advance Civil Design;
and Ms. Michelle Galaida, tax consultant employed by Deloitte & Touche. The BOE presented the testimony of Mr. Sam Koen,
an MAT appraiser, who opined a value of $21,000,000 for the subject's fand and improvements.

*2 We begin our review of the evidence by neting that a party whe asserts a right to an increase or decrease in the value of
real property has the burden to prove its right to the value asserted. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision
(1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cty. Bd. of Revision (1990), 50 Ohio St.3d 55; Mentor Exempted Village Bd. of
Edn. v. Lake Cty. Bd. of Revision (1988), 37 Chio St.3d 318. Consequently, it is incumbent upon an appellant challenging the
decision of the board of revision to come forward and offer evidence that demonstrates its right to the value sought. Cleveland
Bd. of Edn., supra; Springfield Local Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St. 3d 493.

It is not enough, however, to simply come forward with some evidence of value. Neither is it sufficient to grant the requested
increase or decrease merely because no evidence is adduced in contradiction to the claim. Western Industries, Inc. v. Hamilton
Ciy. Bd. of Revision (1960), 170 Ohio St, 340, In short, there is a burden of persuasion that rests with the appellant to convince
this board that the appetlant is entitled to the value which it secks. Cincinnati School Bd. of Edn. v. Hamilton Cty. Bd, of Revision
(1997), 78 Ohio St.3d 325. Once the appellant presents competent and probative evidence of value, other parties asserting a
different value then have the corresponding burden of providing evidence that rebuts appeliant's evidence of value. Springfield
Local Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d 493. Accordingly, this board must proceed to examine
the available record and to determine value based upon the evidence before it. Coventry Towers, Inc. v. Strongsville (1985),
18 Ohie St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229. In so doing, we will determine the weight and credibility to be
accorded to the evidence presented. Cardinal Fed. S. & L. Assn. v. Cuyahoga Cty. Bd. of Revision (1975), 44 Ohio St.2d 13.
We proceed by examining the evidence of the subject's true value as presented by the parties.

When determining value, the Ohio Supreme Court has long held that “the best evidence of “true value in money’ of real property
is an actual, recent sale of the property in an arm's-length transaction,” Conalce v. Bd, of Revision {(1977), 50 Ohio St.2d 129;
State ex rel. Park Investment Co. v. Bd, of Tax Appeals (1964), 175 Ohio St. 410. Absent a recent sale, as in the instant matter,
true value in money can be calculated by applying any of three alternative methods provided for in Ohio Adm. Code 5703-25-07:
1) the market data approach, which compares recent sales of comparable properties, 2) the income approach, which capitalizes
the net income attributable to the property, and 3) the cost approach, which depreciates the improvements to the land and then
adds them to the land value. )

Polaris argues that the court's decision in Funtime v. Wilkins, 105 Ohio St.3d 74, 2004-Ohio-6890, dictates that all improvements
situated upon the subject property should be classified as “business fixtures” under R.C. 5701.03(B), and hence, not subject to
taxation as real property. Polaris asks this board to value the subject property, in essence, as land only,

——————-—-'-"I.__‘

*3 The issue before the court in Funtime was whether construction contracts relating to the repair and installation of amusement
park rides and accessory structures should be excepted from sales tax lability as real property pursuant to R.C. 5739.01(B)

(5).3 The court held that the rides and accessory structures were “business fixtures” under R.C. 5701.03(B), and therefore
constituted personal property not entitled to the sales and use tax exception. The court analyzed the statutory definitions of
real property, building, fixture, improvement, and structure found in R.C. 5701.02, and the definitions of personal property and
business fixture found in R.C. 5701.03.

R.C. 5701.02 provides in pertinent part;

et < 207
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“{A) "Real property,” ‘realty,” and ‘land’ include land itself, *** with all things contained therein, and, unless otherwise specified
in this section or section 5701.03 of the Revised Code, all buildings, structures, improvements, and of whatever kind on the
land, ***,

“(B)(1) ‘Building’ means a permarent fabrication or construction, attached or affixed to land, consisting of foundations, walls,
columns, girders, beams, floors, and a roof, or some combination of these elemental parts, that is intended as a habitation or
shelter for people or animals or a shelter for tangible personal property, and that had structural integrity independent of the
tangible personal property, if any, it is designed to shelter. ***

“(C) ‘Fixture’ means an item of tangible personal property that has become permanently attached or affixed to the land or
to a building, structure, or improvement, and that primarity benefits the realty and not the business, if any, conducted by the
occupant on the premises.

“(D) ‘Improvement’ means with respect to a building or structure, a permanent addition, enlargement, or alteration that, had it
been constructed at the same time as the building or structure, would have been considered a part of the building or structure.

*(E} ‘Structure’ means a permanent fabrication or construction, other than a building, that is attached or affixed to land, and
that increases or enhances utilization or enjoyment of the land. ‘Structure’ includes, but is not limited to, bridges, trestles, dams,
storage silos or agricultural products, fences, and walls.”

R.C. 5701.03 provides in pertinent part:
“(A) ‘Personal property includes every tangible thing that is subject to ownership, whether animate or inanimate, including a
business fixture, and that does not constitute real property as defined in section 5701.02 of the Revised Code. ***

“(B) ‘Business fixture’ means an item of tangible personal property that has become permanently attached or affixed to
the land or fo a building, structure, or improvement, and that primarily benefits the business conducted by the occupant on
the premises and not the realty. ‘Business fixture” includes, but is not limited to, machinery, equipment, signs, storage hins
and tanks, whether above or below ground, and broadcasting, transportation, transmission, and distribution systems, whether
above or below ground. ‘Business fixture’ also means those portions of buildings, structures, and improvements that are
specially designed, constructed, and used for the business conducted in the building, structure, or improvement, including,
but not limited to, foundations and supports for machinery and equipment. ‘Business fixture’ does not include fixtures that
are common to buildings, including, but not limited to, heating, ventilation, and air conditioning systems primarily used to
control the environment for people or animals, tanks, towers, and lines for potable water or water for fire control, electrical
and communication lines, and other fixtures that primarily benefit-the realty and not the business conducted by the occupant
on the premises.”

*4 Counsel for the BOE has filed an expansive brief chronicling the history of case law and legislative enactments relating
to the classification of real and personal property. The BOE argues that classification of property is necessarily governed by
Section 2, Article XII of the Ohio Constitution, which provides that “[1Jand and improvements thereon shail be taxed by uniform
rule according to value.”

The statutory transcript certified by the auditor includes “property record cards” for the subject parcels; however, none of the

exhibits describe the improvements upon the land. % S$.T. at 3. The BOE's appraiser, Mr. Koon, has included a foundation sketch
of the 46 structures on the subject property. Ex. A, page facing 30. Mr. Koon further describes the improvements as follows:

“The subject improvements have been designed for use as a regional, outdoor amphitheater and entertainment complex.
The semi-circular amphitheater represents the core structure, around which all other surrounding improvements have been’
constructed. *** There are two wings which attach to either side of the siage, The west wing consists of a cafeteria and six
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fully finished dressing rooms, each with its own full bath. A patio and deck area extends from the west wing, and attaches to
a hospitality building, which is essentially a large, open room which is used for small meetings and events. The hospitality
building is approximately 900 square feet in area. The east wing consists of administrative offices and the video control room.

ZETT

“In addition to the above-described improvements, that facility features several maintenance buildings which service the
property. These include a pole building and a steel framed maintenance building to the rear of the amphitheater, as well as 2
metal Quonset-style storage building both to the rear of the amphitheater and on the south side of the parking lot.

sk

“The amphitheater structure exhibits a nearly semi-circular shape and consists primarily of masonry construction. It has a
sloping, poured concrete floor, tilt-up concrete panel walls, and poured concrete support columns. The roof consists of a pre-
engineered metal truss system under metal decking with a rubber membrane cover. There is a metal panel parapet around the
perimeter of the roof which houses several large video projection screens which service the amphitheater's uncovered, rear lawn
seating. Additionally, two large video projection screens are mounted on the inside wall of the amphitheater and service the
. seated area. The amphitheater's lawn area is contained with a wood fence. To the rear of the amphitheater there are eight, (sic)
dock-height loading bays which service the stage area from the rear.

“There are two main food concession buildings which are located on either side of the amphitheater. These structures are
nearly identical in design and construction quality. They consist of single story, concrete block structures on concrete slab
foundations. Each has a gable-style, asphalt shingle roof. These buildings are designed with food sales areas to the front, with
food preparation and cool/dry storage rooms to the rear. There is additional office space to the rear of the west concession
building. These facilities are heated and cooled via gas-fired heat/electrically-fired HVAC units.

*5 “There are men's/women'’s restroom facilities located adjacent to each of the main concession buildings. These facilities
are contained within one story, concrete block buildings. Additional building improvements include medical/first aid, police,
and equipment storage buildings. There is a VIP/covered outdoor bar/lounge area to the east of the amphitheater with separate
restroom facilities. The facility's main ticket sales building consists of a one story structure located at the amphitheater's main
entrance. There is also an ATM machine and several vending machines adjacent to the front ticket sales building. There are
multiple kiosk-type, open, wood frame concessicn booths and memorabilia sales buildings which line the main entrances to
the amphitheater areas.

“The interior finish of the facility's office, administrative, and back-stage video, sound, dining, and dressing rooms primarily
consists of a combination of carpeted and/or vinyl flooring with vinyl basing, painted drywall walls, drywall or acoustical panel
ceilings with a combination of recessed incandescent and recessed fluorescent lighting.

“Site improvements include two main asphalt-paved parking areas, as well as asphalt paved walkways providing pedestrians
with access to both sides of the amphitheater. There is a substantial amount of asphalt paved parking and truck-turnaround areas
to the rear of the amphitheater's stage. Ii is significant to note that a substantial amount of required parking for the amphitheater
is not paved and consists of driveways through grassy parking areas.” Td. at 30-32.

The threshold issue before us is whether the amphitheater's facilities should be valued as real property by the auditor.
Setting aside the issue of whether the facilities are business fixtures under R.C. 5701 .03(B) for the moment, we find the facilities

described above are real property under R.C. 5701.02. The amphitheater stage, loading docks, attached wings, concession
facilities, merchandising facilities, restroom facilities, storage facilities, video production facilities, administrative offices, VIP
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lounges, outdoor lounges, storage facilities, maintenance facilities, cafeteria, hospitality facility, first aid and public safety
facilities, paved parking lots and walkways, and the like all constitute buildings, improvements, and/or structures as defined by
R.C. 5701.02, as they all are of “permanent fabrication or construction,” affixed to the land, intended as “habitation for people,
animals or a shelter for tangible personal property” and furthermore “increase the utilization or enjoyment of the land.”

R.C. 5701.02(A) defines realty, with the caveat: “unless otherwise specified in this section or section 5701.03 of the Revised
Code.” We next turn to the issue of whether the buildings, improvements, and/or structures on the subject property should be
classified as business fixtures. We find that they should not,

*6 R.C. 5701.03(B) provides “*[bJusiness fixture’ means an item of tangible personal property that has become permanently
attached or affixed to the land, ***.” The evidence before us concerning the nature of the buildings, improvements, and
structures fails to demonstrate that any of them are items of personal property that have become permanently attached to the
subject property. The buildings, improvements, and structures before us are borne from permanent fabrication and construction
upon the property {e.g., brick and mortar construction “consisting of foundations, walls, columns, girders, beams, floors, and a
roof™), rather than item(s) of personal property (e.g., “machinery, equipment, signs, storage bins and tanks, ***, broadcasting,
transportation, transmission, and distribution systems”} that have been otherwise delivered and permanently attached to the land,

It is unnecessary to consider whether or not the buildings, improvements and structures before us “primarily benefit the business
conducted” on the property becaunse the brick and mortar buildings, improvements and structures fail to constitute “[an] item
of personal property” under R.C. 5701.03(B) in the first instance.

Furthermore, there is no evidence before us that would enable us to conelude that there are any portions of buildings, structures
or improvements on the subject property specifically constructed for use in business, such as foundations and supports for
machinery and equipment. Within the definition of business fixture, R.C. 5701.03(B) provides: ““Business fixture’ also
means those portions of buildings, structures, and improvements that are specially designed, constructed, and uséd for the
business conducted in the building, structure, or improvement.” Polaris mis-interprets said portion of the definition and argues
that because the subject property is put to a commercial use, any and all buildings, any and all structures and any and all
improvements “are specially designed, constructed and used in business™ and are therefore business fixtures. We disagree.

Asthe Ohio Supreme Court held in Funtime, supra, R.C. 5701.02 and 5701.03 must be interpreted in pari materia. The distinction
between real property and personal property does not hinge upon the singular distinction of whether property is used in business
or a commercial venture. Rather, only the distinction of whether an item of personal property constitutes a “fixture” under R.C.
5701.02(C) and is therefore defined as real property, or whether an item of personal property constitutes a “business fixture”
under R.C. 3701.03(B) and is therefore defined as personal property does hinge upon the determination of whether the item
of personal property is used in business.

The limited inclusion of language by the legislature in the definition of business fixture permits foundations and supports

specifically designed for machinery, equipment, and the like to be classificd as business fixtures. > If we were to accept Polaris’
argument, the definition of business fixture would necessarily eclipse all the definitions of real property found in R.C. 5701.02
and require that all buildings, structures and improvements (e.g., car washes, office buildings, retail stores, banks, gas stations,
indoor and outdoor arenas} be classified as personal property solely because they are all used for a commercial purpose. We
fail to read the statutory enactments and the court's holdings to produce this result.

*7 Based upon the evidence before us, we find that the buildings, structures and improvements situated upon the subject
- property are properly classified and valued as realty pursuant to Ohio law.

In support of its contention of value, Polaris offered at this board's evidentiary hearing the testimony and written appraisal report
of Mr. Robin Lorms. Mr. Lorms has limited his analysis to the valuation of the subject’s land only. We are unable to assign any
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more than limited weight to the report and opinion of Mr. Lorms because he has failed to value the buildings, improvements
and structures on the subject property.

Even if we were to rely upon Mr. Lorms' opinion of value for the subject, we are concerned about his failure to consider the
subject’s current use in determining the highest and best use for the subject property. Mr. Lorms' highest and best use analysis
concludes that “no use of the site would be as profitable as office use.” Ex. 13 at 33.

The Appraisal of Real Estate (12 th Ed.) defines “highest and best use” as:
“[T]he reasonably probable and legal use of vacant land or an improved property, which is physically possible, appropriately
supported, financially feasible, and results in the highest value.” Id. at 297.

The text further describes:

“Appraisal theory holds that as long as the value of a property as improved is greater than the value of the site unimproved, the
highest and best use is use of the property as improved. Once the value of the vacant land exceeds the value of the improved
property, the highest and best use becomes use of the land as though vacant.” Id. at 298.

The subject property is improved with a regional outdoor amphitheater. Any analysis of the subject’s highest and best use must
necessarily include a determination that the value of the vacant land would exceed the value of the property as improved. Before
this board, Mr. Lorms acknowledged that he did not endeavor to value the subject property as improved. TLR. T at 170-181.
Furthermore, Mr. Lorms testified that he had not formed an opinion that the subject property's value, if vacant, would exceed
its valuation as improved. Id.

Based on the evidence before us presented by Polaris, we fail to see any discussion or consideration of the subject's valuation as

improved. Furthermore, we are unable to conclude that the value of the subject property as vacant necessarily exceeds the value

of the property with its current improvements. Therefore, we find Mr. Lorms' analysis premised upon the highest and best use
- of the subject as vacant land for redevelopment as office space fails to constitute competent and probative evidence of value.

Polaris additionally provided the testimony of two civil engineers who provided their opinions and documentary evidence
concerning how the subject property might be redeveloped and reconfigured as office-space development. Because Polaris has
failed to demonstrate that the subject's highest and best use of the property, if vacant, would exceed its value as improved, we
must necessarily conclude that evidence concerning possible redevelopment for an alternative use fails to constitute competent
and probative evidence of the subject's value on January 1, 2003,

*8 Polaris additionally provided testimony and evidence concerning proposed changes to its personal property tax returns,
assuming the buildings, structures and improvements on the subject property were reclassified as business fixtures. As the
instant appeal comes to this board through a complaint filed before the BOR pursuant to R.C. 5715.19, our jurisdiction is limited
to determining the value of the subject real property as it appears on the 2003 tax list and duplicate. See R.C. 5715.19(A)}(1)(d).
Futthermore, there is nothing in the record to suggest that Polaris has scught any reassessment for its previously filed personal
property tax returits with the Tax Commissioner, and hence, there is no final determination of the Tax Commissioner from

which Polaris may appeal. ® Therefore, we are without the requisite jurisdiction to assess or otherwise determine the accuracy
of Polaris' proposed personal property returns, and further find that the testimony and evidence regarding Polaris' proposed
returns fail to constitute competent and probative evidence of value for the subject parcels before us.

The BOE presented the written appraisal report and testimony of Mr. Sam Koon. Mr. Koon's appraisal report was prepared
with an “as of” date of January 1, 2003, Ex. A at 62. Mr. Koon ultimately arrived at an opinion of value of $21,000,000 for

the subject property. Ex. B at 62, H.R. I at 15.7
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Given the special use and nature of the subject's improvements as a regional outdoor amphitheater, Mr. Koon testified that he was
unable to identify any comparable sales data or comparable economic rental data from the sale or lease of other amphitheaters,
H.R.II at 16, Ex. A at 59-60. Therefore, Mr. Koon's opinion of value is limited to his conclusions derived from his cost approach
valuation of the subject.

In his cost approach, Mr. Koon began by arriving at a raw land value by considering five comparable land sales that occurred
between August 2000 and July 2005. All of the comparable sales were in close proximity to the subject property, utilizing the
Polaris Parkway/I-71 freeway interchange. The price per acre paid for the comparables ranged between $85,237 and $151,146
per acre. After making adjustments to the comparable sales, Mr. Koon developed a range of $95,000 to $110,000 per acre.
Utilizing the lower end of the range of value, Mr. Koon opined to a land value of $95,000 per acre for the subject, or $8,600,000
for the subject's 90.687 acres. Ex. A at 39-53,

In estimating the subject's replacement cost (as new), Mr. Koon used the actual construction costs as supplied by the subject's
developer. Ex. A at 54, Mr. Koon testified that the subject's special use necessitates reliance upon the actual costs to construct,
given information pertaining to the reproduction costs of an outdoor amphitheater is not included in the majority of national
cost indexes. Id.

Mr. Koon analyzed the subject's 1994 construction costs, which totaled $9,629,200 for both the costs of site and building
improvements, Relying upon his analysis of trend multipliers for the subject's regional location, Mr. Koon increased the 1994
site and improvement costs by 27%, to arrive at a cost to construct value of $12,229,084 for January 1, 2003. Id. at 54. Mr.
Koon then included the cost to construct additional special use improvements (i.e., outdoor grill and a patio/deck area) made
upon the subject property after 1994, again utilizing trend multipliers to determine the costs relevant to 2003, The additional
cost of the new special use improvements was estimated to be $68,296. Id. at 55. Additionally, Mr. Koon included the costs to
construct additional improvements (i.¢., maintenance building and concession kiosk buildings) made upon the subject property
after 1994, utilizing Marshal Valuation Service reproduction cost estimates relevant to 2003. The additional costs of the new
improvements were estimated to be $267,446. Combining the updated cost to construct the original facility, together with
additional improvements, Mr. Koon arrived at a value of $12,600,000 for the hard costs associated with the subject for JTanuary
1,2003.Id. at 55, HR. T at 14

*9 Mr. Koon next estimated the soft costs (i.e., architectural, engineering fees, financing costs, various legal and administrative
fees, and the like), by utilizing 10% of the total hard cost of the development, or $1,260,000. Mr. Koon fixed entrepreneurial
profitat $1,100,000. In sum, Mr. Koon's total reproduction cost of the subject property was $14,960,000. Id. at 56, H.R. T at 14,

To estimate accrued depreciation of the improvements, Mr. Koon assigned an economic life of 40 years to the buildings that
consist of masonry construction, assigned an economic life of 35 years for the steel frame and woed pole buildings, and assigned
an economic life of 15 years to the remaining smaller wood frame buildings pursuant to the indexes provided by the Marshall
Valuation Service. Ex. B at 57. The subject's original improvements were approximately eight years old on tax lien date. Mr.
Koon assigned depreciation percentages to the various grades of buildings, based upon their economic life and their age as of
January !, 2003. The sum total of depreciation was estimated at $2,588,079. Id., H.R. Il at 14.

In conclusion, Mr. Koon arrived at a depreciated value for all improvements of $12,371,921. After adding his valuation of the
subject's land ($8,600,000), Mr. Koon arrived at a final value of $21,000,000 for the subject property as of January 1, 2003.
Ex. Bat 58, HR. Il at 15.

As described above, the county auditor's and BOR’s valuation of the subject property for January 1, 2003 is $20,734,700. Mr:
Koon's opinion of $21,000,000 for the subject is nearly the same, and it provides support for such value. In addition, in its brief,
the BOE urges this board to leave the auditor's and BOR's value unchanged. BOE brief at 36,
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Based upon the record and the evidence before us, we hold that Polaris has not met its burden of demonstrating the subject
property’s fair market value as of tax lien date. We further find that the evidence of value provided by the BOE is supportive
of the original values assigned to the subject property by the auditor and affirmed by the Delaware County Board of Revision,
Therefore, we find the value of the subject as of January 1, 2003 to be: '

Parcel 318-442-02-025-001 TRUE VALUE TAXABLE VALUE
LAND $ 3,666,700 $1,283,350

BLDG § 5,668,400 $1,983,940

TOTAL $ 9,335,100 $3,267,290

Parcel 318-442-02-025-918 TRUE VALUE TAXABLE VALUE
LAND $ 3,224,200 $1,128,470

BLDG $0 80

TOTAL $ 3,224,200 51,128,470

Parcel 318-442-02-025-000 TRUE YALUE TAXABLE VALUE
LAND $ 1,102,300 $ 385,810

BLDG $0 50

TOTAL $1,102,360 $ 385,810

Parcel 318-442-02-025-919 TRUE VALUE TAXABLE VALUE
LAND $ 5,088,700 $1,991,050

BLDG $ 1,258,700 $440,550

TOTAL $ 6,947,400 $2,431,600

Parcel 318-442-02-024-000 TRUE YVALUE TAXABLE VALUE
LAND $ 117,200 $ 41,020

BLDG § 8,500 $2,980

TOTAL $ 125,700 $ 44,000

Grand Totals $20,734,700 $7,257,170

*10 It is the decision and order of the Board of Tax Appeals that the Delawate County Aunditor shall list and assess the subject
property in conformity with this decision. It is further ordered that this value be carried forward in accordance to law.

aublel” 62 2015 Thomson Reuvlars, No claim (o orig
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Footnotes
1 In its brief, Polaris notes that it does not contest the vatue of the fifth parcel, 318-442-02-024-000. Brief of appeflant, at 5, footnote 2.
2 The appellee BOE's appraiser describes the property as 90.687 acres. Ex. A at 27. The appellant's appraiser describes the subject

to be 83.086 acres; however, said description does not include the fifth parcel, 318-442-02-024-000, containing approximately 8
acres. Ex. 13 at 2.

3 R.C. 5739.01(B)(5) excepts from the sales tax provisions the incorporation of tangible persenal property into a structure or
improvement on and becoming a part of real property.

4 Entitled **Parcel Maintenance,” the information on the property record cards is minimal. Ohio Adm. Code Section 5703-25-09 requires
the auditor to maintain property record cards that describe, among other things, building details and construction features, dimensions,
and the like. :

5 All of the examples cited within the definition of business fixture found in R.C. 5701.03(B) support the conclusion that business

fixtures are items of personal property that have been brought upon the land and otherwise affixed (i.e., machinery, equipment, signs,
storage bins and tanks; broadcasting, transportation, transmission, and distribution systems).
6 R.C. 5717.02 sets forth certain prerequisites necessary to invoke the jurisdiction of this board from a final determination of the Tax
Comumnissioner, providing in pertinent part:
“Such appeals shall be taken by the filing of a notice of appeal with the board, and with the tax commissioner
**+% within sixty days after notice of the *** determination *** by the commissicner *** has been given or
otherwise evidenced as required by law.”
7 At hearing before this board, Mr. Koon identified various corrected pages to his appraisal report, marked as Exhibit B.
2007 WL 283010 (Chio Bd.Tax.App.)

End of Document 2003 Thomson Reuters, No claim to original U.S. Govermment Works.
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Baldwin's Ohio Administrative Code Annotated
5703 Taxation Department (Refs & Annos)
Chapter 5703-9. Sales and Use Tax {Refs & Annos}

OAC 5703-9-20
5703-9-20 Sales and use tax; production or fabrication of tangible personal property
Currentness
{A) Production or fabrication of tangible personal property for a consideration is included in the definition of “sale” and
“selling,” as defined in division (B) of section 5739.01 of the Revised Code, whether all or a portion of the materials are supplied
by the person performing the production or fabrication, by the consumer, or by a third party. Any change in the substance or

form of tangible personal property, so as to create a new article or substantial change in an existing article of tangible personal
property, constitutes “production” or “fabrication.”

(B) The price of the transaction is the entire amount charged to the purchaser for such production or fabrication, including
charges for the cost of materials, labor, overhead, and profit, pursnant to division (H) of section 5739.01 of the Revised Code
and rule 5703-9-26 of the Administrative Code.

(C) A person engaged in production or fabrication of tangible personal property for consideration is deemed to be manufacturing
for sale and subject to the provisions of rule 5703-9-21 of the Administrative Code.

Credits
HISTORY: 1991-92 OMR 507 (A), eff. 11-4-91; 1982-83 OMR 499 {R-E)}, eff. 10-18-82; prior TX-15-07

Notes of Decisions (1)
Rules and appendices are current through June 12, 2015
©2014 Thomson Reuters

5703-9-20, OH ADC 5703-9-20

End of Document € 2015 Thomson Reuters. No clain o original U.S. Governiment Works,
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Mobile & Modular LED Video Displays :: Daktronics

Mobile & Modular LED Panels

Daktronics PST LED video panels combine quickly in the field to form a large-screen vidso display of any shape or size. Built using large,

hand-stackable sections makes PST display ideal for speedy setup and teardown while also minimizing cabiing and display weight, The resuit
iz @ tough, road-ready display iing featuring Industry-leading Image quality perfect for any concert tour, corporate function, award or auto

show, fastival or sport event.

Product Features

 [raktronics is committed to providing products that are the hest in the industry. Every LED display in our Mobile and Modular product ling

includes:

e 22 bit distributed video processing

¢ 16 bit {281 tritlion colors) color processing
« Full depth, LED to LED calibration

= 4800 heriz LED refrash rate

= 100,000 hour lifetime {at 1/2 brightness)

e Fiber-optic data transmission Lo the dispiay
¢ Front or rear service access

See how a modular panel is set up.

Watch our short video of our set up crew assembiing a modular
paneti.

http://www.daktronics.com/en-us/products/video-displays/mobile-and-modular
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- . -
LED Video Displays
As a pioneer in the video dispiay Industry, Dakironics has firmly established itseif as the world’s leading designer and manufacturer of large-
screen LED video displays. Agaip this vear, independant research firm iSuppli rated Daktronics as the global market share leader in the large
-srate display video industry.
A commitment to continucus product evolution, combined with imaging and manufacturing technology deveioped over decades of continuing
research, guarantees our customers have available the most advanced video screens in the marketplace, Daktronics has a variety of video
products avallable, sach specificelly desigred for 2 particuiar type of customer.

Large-Screen LED Video
Need a display for your game day? Want to show compeiling video advertisements and promotions to passersby? Does your next tour need
the "wow" Factor? Choosing a Dakironics large screen display means you're choosing experience, relizbility and a display customized for you.

Culdoor Displays indoor Displays Mobile & Modular Displays

LED Ripbon Displays

If you want to show advertisements, statistics and promotions, ribbon displays are for you. These lingar displays are useful in end zones,
sidelines, fascias, building exteriors and 360 degree or curved applications,

http://www.daktronics.com/en-us/products/video-displays | 7/10/2015
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Outdoor LED Ribbon Displays indoor LED Ribbon Dispiays

PRODUCTS MARKETS ABQUT US SUPPORT & SERVICES

AMehileshuralenadransparent LED Displays
Turn any buiiding into a full-motion video display. LED freeform display elements and MediaMesh® slow you 1o keep the pisasing aesthetics
of your facility intact while still utilizing that vaiuable marketing space.
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Steven A. Dimengo

BUCKINGHAM sdimengo@bdblaw.com
Est. 1913 ‘ d: 330.258.6460 # df: 330.252.5460
January 6, 2015
Via Certified Mail

Ohio Department of Taxation
Attention: Dara L. Greene, Attorney
30 E. Broad Street, 23rd Floor
Columbus, Ohio 43215

Re:  The Cincinnati Reds, LLC
Memorandum In Support of Petition for Reassessment

Dear Ms. Greene,

Enclosed is a copy referenced Memorandum which was sent to you via email yesterday.
Very truly yours,

Steven A. Dimengo

SAD/tml

Enclosure
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Buckingham, Doolittle & Burroughs, LLC
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STATE OF OHIO
DEPARTMENT OF TAXATION |

Janiiary 5, 2015

In Re: ) Use Tax —
_ )} Assessment No. 8110402974
The Cincinnati Reds, LLC ) , ' /
. )
) Account No. 97120173

)
)

. MEMORANDUM IN SUPPORT OF PETITION FOR REASSESSMENT
- e .
. 1. INTRODUCTION |
. The Cincinnati Reds, LLC contracted for the purchase and installation of Daktronics, Inc.
massive video boards at Great American Ball Park, as described more fully below. The Reds

have authorized the undersigned, retained by Daktronics, to represent it with respect 1o the video

board project. This Memorandum in Support only addresses Transaction ID 66 13307, described
as “Scoreboard Equipment / Display (Daktronics).” The other objections raised by the Reds are
addressed separately. - ' '

Business fixtures are items of tangible personal property attached to real property that primarily

benefit the underlying business. A threshold element to be classified as a business fixture is that -

the property be a distinct item of tangible personal property brought to the site and attached,
rather than property fabricated at the site and incorporated into land or a building in such a
manner so as to lose its identity as personal property. Such permanent incorporation occurs
where the property at issue cannot be removed without damaging the realty or itself
Accordingly, permanent improvements fabricated at the site, incorporated into a building such as
~ the Ball Park, and forming fundamental components thereof are not business fixtures.

Only when the property is a distinct item of tangible personal property, must the benefit to the
~ real property be weighed against the benefit to the business operated on the premises, Classifying
property as a business fixture requires more than a simple business purpose for the property.
Otherwise, essentially all property used in business would constitute a business fixture. The fact
the item of property have utility to a subsequent occupant of the premises operating a different

business demonstrates it primarily benefits the realty, rather than any particular business,

In this case, the gigantic video boards instalied at the Ball Park were fabricated at the site from
hundreds of video display cabinets and countless other component parts, T hey were incorporated
into the Ball Park, becoming integral parts of the building’s walls and facade. The video display
cabinets are not removable, as this would require grinding off welding or detaching the cabinets

from permanent concrete anchors, which would effectively destroy the individual video displays,

Thus, it is impossible to relocate the video boards to a new location if the Reds moved to a new
stadium. : '

AK3:1183867 v2
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The only aspect of this project specifically benefitting the Reds’ business is the software used to
confrol the images displayed on the video boards. The video boards are no different than those
installed by Daktronics for other businesses, such as malls, stock exchanges, airports, banks, -
retailers (e.g., Time Square displays), casinos, theaters, and entertainment venues (except the
software is tailored for a professional baseball team). In fact, another occupant of the Ball Park,
whether used for a different sport, as a concert / entertainment venue, movie theatre, or for
holding large public or private gatherings, would use the same video boards by simply changing
the software.

As explained herein, the video boards are not business fixtures because they do not constitute ,
distinct items of tangible personal property, but are comprised of hundreds of video displays
incorporated into the Ball Park. Further, video display screens have been recognized as real
property when permanently incorporated into a building or structure. In Polaris, infra, the Board
of Tax Appeals held that an amphitheater structure, including the multiple video display screens

permanently attached thereto, was real property.
II. STATEMENT OF FACTS

A Background

In 2009, The Cincinnati Reds, LLC (the “Reds™) retained Sony, as the general contractor, and
Daktronics, Inc., as the subcontractor, to design and install new v1de0 boards (the “Video
Boards™) at Great American Ball Park (the “Ball Park™) i in Cincinnati.! Only the price related to
Daktronics’ portion of the project is at issue ($8 419,200).

Of the total for the Daktronics portlon the price of the following separately—stated components,
totaling $7,693,192, are in dispute:>

e Main video board - $2,591,474
 Left field fence display - $549,007*

» Digital ribbon displays - $1,539,770
¢ Delivery and installation — $616,975

! See Exhibit A for photographs of the Video Boards.

? Transaction ID 6613307 in the Audit Workpapers. Sony’s total $13.3 million sale price to the Reds consisted of
two components: (1) $8,419,200 for installing the Video Boards (i.e., Daktronics’ portion); and (2) $4,891,359 for
high-definition video cameras and production equipment (i.e., Sony’s portion). Only the Daktronics’ portion was
assessed tax since Sony collected and remitted approximately $289,000 of tax on the high-definition video cameras
and production equipment which, unlike the Video Board, are undisputedly distinct items of tangible personal
property sold to the Reds.

? See Exhibit B for a more detailed breakdown of the price of the various components of the project, as set forth on
the Contract Scoreboard Price Sheet. The Contract Scoreboard Price Sheet has been redacted to remove proprietary
information used in calculating the price of each component. Further, the actual price Sony charged the Reds
($8,419,200) reflects an approximate 5% reduction from the total reflected on the Contract Scoreboard Price Sheet
($8,861,700). The prices herein have been reduced accordingly, as shown on Exhibit B.

The Reds concede the following components of the assessed transaction are taxable: (1) Scoreboard / message
center control equipment ($260,585); (2) software ($329,375); (3) spare parts {$91,712); and (4) channel letter “C”
with LED lights ($44,336).

*“Wide Vide — OOTE” refers to the left field fence 'display.

2
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o  Warranty and maintenance — $395,460

e Fiber-Optic Wires / Electrical - $426,649

e Management / Professional Services - $575,3305
e Bonding, Tax and Permits - $307,513

¢ Miscellaneous nontaxable components - $691,014°

Each Video Board is comprised of numerous individual video cabinets configured and fabricated
at the Ball Park to-act in unison as a single video display. The individual cabinets are generally
8 x 8°, with custom-sized cabinets used as necessary based upon the video board’s dimensions.
The Video Boards are the first three items above, as described more fully below.”

1. Main Video Board

The main Video Board above the left field stands is 138 feet wide by 39 feet high and comprised
of 80 video display cabinets. Each cabinet is welded to the Ball Park’s beams and forms part of
the wall above the stands shielding the patrons and field from wind and other elements. Due to
safety issues, the cabinets must be installed pursuant to designs stamped by a professional
engineer (i.e., PE stamped) showing that they can withstand the Cincinnati climate (e.g., snow
and wind loads).

2. Left Field Fence Display

The 153 foot Video Board installed within the left field fence is comprised of 18 video display
cabinets. The left field fence is comprised of concrete with ply wood covered by padding. There
is an enclosed area between the fence and the stands used as a walkway for Ball Park staff and to
run electrical and other wires throughout the Ball Park. Fach video display cabinet is
incorporated into the fence using anchors embedded into the concrete.

3. Digital Ribbon Displays
Digital ribbon displays are installed along the first and third base lines, and left field second
deck, totaling 630 linear feet. The ribbon displays are comprised of 114 video display cabinets.

The cabinets are mounted to the front of the stands using anchors embedded into the concrete,
thereby permanently becoming part of the Ball Park’s facade.

B. Audit

The Ohio Department of Taxation (the “Department™) audited the Reds for sales / use tax and
determined the Video Boards were business fixtures, rather than real property improvements.
The Reds were assessed tax ($547,249), pre-assessment interest ($63,424), and penalties
(3$81,926). '

? Includes: (1) installation supervision ($224,162); (2) project management / engineering / design services and
professional engineering certifications ($177,204); and (3) LES Operating Training and LES Eveni Support
. ($174,964).

- % Inchudes: (1) removal of existing boards ($211,126); (2) Structural modifications ($184,735); (3) Relocate speakers
($91,206); (4) HVAC removal ($39,269); and (5) three-sided rotating ads ($164,678).

7 See Exhibit C (project design sheets).

AK3:1183867_v2
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C. Daktronics Refund Claim

Daktronics treated the Video Boards as real property improvements and paid use tax totaling
$165,156 on its material purchases. On June 13, 2013, Daktronics filed a protective refund claim
to recover the tax paid. This refund claim was initially denied, but appealed to the Department’s
Office of Chief Counsel, which has not set a hearing date.

III.LAW AND ARGUMENT

This dispute involves whether the Video Boards are real property improvements, consistent with
Daktronics’ reportmg of the transaction (rather than business fixtures taxable on the final sale

 price to the Reds).®

A, Real Property vs. Business Fixture

In 1992, the Ohio General Assembly statutorily defined “business fixture ” which incorporates the
traditional appropriation-to-use test articulated by the Ohio Supreme Court in Teaff v. Hewitt’
and developed for over a century. 10

(B} "Business fixture" means [1] an item of tangible personal property [2] that
has become permanently attached or affixed to the land or to a building
structure, or improvement, and [3] that primarily beneﬁts the business conducted
by the occupant on the premises and not the realty.”!

On the other hand, real property includes land, buildings, structures, improvements, and
fixtures."” The following definitions of “building” and “improvement” are relevant in this case:

(B) “Building” means a permanent Jfabrication or construction, attached or
affixed to land, consisting of foundations, walls, columns, girders, beams, floors,
and a roof, or some combination of those elemental parts, that is infended as a
habitation or shelter for people or animals or a shelter for tangible personal
property, and that has structural integrity independent of the tangible personal
property, if any, it is designed to shelter.

& ok

(D) "Improvement” means, with respect to a building or structure, a permanent
addition, enlargement, or alteration that, had it been constructed at the same time
as the buzldmg or structure, would have been considered a part of the building or
structure.”

¥R.C. 5739.01(B)(5).

91 Okio St. 511 (1853).

° Funtime v, Wilkins, 105 Ohio St.3d 74 (2004).

1R.C. 5701.03(B).

2 R.C. 5701.02(A).

3 R.C. 5701.02. The remaining components of real property are defined as follows:

(C)"Fixture"” means an item of tangible personal property that has become permanently attached
or affixed to the land or to a building, structure, or improvement, and that primarily benefits the
realty and not the business, if any, conducted by the occupant on the premises.

* ¥ &

AK3:1183867_v2 ‘
Page 29 of 105



‘In detennmmg whether property is a “business fixture,” one first must determine that the

propexty at issue is “an item of tangible personal property.”’* Otherwise, without this critical
threshold element, nearly all buildings, structures, and improvements used for commercial
purposes would constitute a business fixture — certainly, the amphitheater structure in Polaris
and the Ball Park in this case would be business fixtures if the only inquiry was whether the
property benefitted the business operated on the land. To avoid this absurd result, property that is
“borne from permanent fabrication” at the site and whose removal would cause harm to the real
propetty, or itself, is incorporated into the real property in such a manner that it loses its
character as personal property, regardless of any benefit to the business operated on the

property.” _
1. The Video Boards are permanent improvements to the Ball Park which lost their

separate identity upon installation and have become part of the building (or
structure), properly classified as real property upon their installation.

The Ball Park is a building, as it is a permanent fabrication on the land comprised of a
foundation, walls, columns, girders, and floor, intended as shelter for people (i.e., baseball
players and fans) and tangible personal property (i.e, the Reds’ property, such as furniture and
merchandise, and other tangible personal property kept at the Ball Park).'® This is true despite
the specific benefit the Ball Park itself prov1des to the Reds. The Video Boards are
“improvements” to the Ball Park since they are “a permanent addition, enlargement, or
alteration that, had it been constructed at the same time as the building or structure, would have
been considered part of the building or.structure. "’

Daktronics constructed the Video Boards from hundreds of video display cabinets and countless
other component parts used to permanently incorporate each cabinet into the Ball Park. In the
case of the main Video Board, the video display cabinets were welded to the Ball Park’s beams
above the left field stands. For the left field fence display and ribbon displays, the video display
cabinets were incorporated into the walls using anchors embedded into the concrete becoming
part of the Ball Park’s walls and facade.

The original video boards, also funded by the Reds, became permanent additions to the Ball Park
pursuant to the terms of the lease between the Reds and Hamilton County. This further reflects
the intent that the Video Boards would have been part of the building had they been constructed
at the same time as the Ball Park.

(E) "Structure"” means a permanent fabrication or construction, other than a building, that is
attached or affixed to land, and that increases or enhances utilization or enjoyment of the land.
"Structure” includes, but is not limited fo, bridges, trestles, dams, storage silos for agricultural
products, fences, and walls.”
' Polaris Amphitheater Concerts, Inc. v. Del. County Bd. of Revision, Ohio BTA Case No. 2004-V-1294 (Jan. 26,
2007); Heidman Ine. v. Limbach, BTA Case No. 90-P-1519 (Mar. 12, 1993), and Post-Browning Inc. v. Limbach,
BTA Case No. 88-H-756 (Dec. 20, 1991).

 Id ; see also Inverness Club v. Wilkins, Ohio BTA Case No. 2004-R-338 (May 11, 2007) (golf course renovations
were real property because they were ”@M’WMM and construction to property rather than
personal property that has become pernianently attached to the land. ™). , .
18 At a minimum, the Ball Park is clearly & structuré per Polaris.

7 R.C. 5701.02(D).
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(a) Permanent improvements fabricated at the site that cannot be removed and
relocated to another business location are not business fixtures.

In 1992, Ohio enacted the specific “business fixture” definition for tax purposes to clarify an
inconsistent area of law in response to a line of cases whereby certain structures were classified
as real property despite being removable / temporary and useful to only one particular type of
business.”® In Green Circle Growers, Inc., greenhouses were held to be real property because
they constituted “structures,” even though the greenhouses were “disassembled and stored” in
the summer (i.e., removable without damaging the real property or themselves). To avoid this
result, the Ohio General Assembly reinstated the appropriation-to-use test “for determining
whether a structure is real or personal property.”

The legislative history concerning the law change states:

Definitions and recent court interpretations

The act changes the law as it recently has been interpreted by the Ohio
Supreme Court. Before the recent rulings, when considering a question of
whether property attached to land was real or personal property, the Court
[ generally asked whether the property primarily benefitted the land or the business
‘ on the land. In addition to having to meet other standards, property that
primarily benefited the land was thought to be real property, and property that
primarily benefited the business was thought to be personal property. See
Zangerle v. Standard Oil Co. ... In recent sales tax cases, however, the Court has
differently interpreted the statutory definition of “real property” ... which states
that any property attached to land is real property unless otherwise specified. See
Green Circle Growers, Inc...., Rotek, Inc...., and Thomas Steel Strip Corp....
These cases did not acknowledge as relevant in sales tax cases the Standard Oil
and other property tax cases that had held that even though personal property
became attached to the land, if it primarily benefited the owner’s business it was

not an improvement on land...

The act’s definition of a “business fixture” codifies the earlier standard
[set forth in Standard Oil] ...

- Accordingly, the law merely eliminated the emerging principle that all structures were real

property, regardless of use or the ability to remove such structures. Further, the General
Assembly intended: (1) other standards to apply in classifying property besides simply whether
property benefits the business conducted on the premises, including whether the property is
incorporated into real property such that its removal would cause harm to the real property to
which it is incorporated or the property itself (versus a distinct item of tangible personal property
that is merely permanently attached and can be removed without harm); and (2) the principles set

¥ See e.g, Green Circle Growers, Inc. v. Lorain Cty. Bd. of Revision, 35 Ohio St.3d 38 (1988); and Rofek v.

Limbach, 50 Okio St.3d 81 (1990).

¥ Funtime, at 80 (“dlthough we previously abandoned any conszderatzon of the appropriation-to-use test set forth in
Teaff... for classifying property, the General Assembly has reinstated that test for determining whether a structure is
real or personal property.™).

2 1992 Sub. S.B. 272, Ohio Legislative Commission Summary (emphasis added) (attached as Exhibit D),

6
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forth in Standard Oil Co.*! to be incorporated into the statutory definitions of real and personal
property.

(b) Property permanently fabricated at the site so as 10 be incorporated into real

property, which cannot be removed without damaging the realty or property itself,
is real property regardless of any specific business purpose.

Property permanently incorporated into real property, such that it has no independent physical
existence separate from the realty and whose removal would cause harm, is not a business -
fixture, even when such unprovements are specifically designed for, or associated with, the
business conducted on the property.”* As explained in Polaris, a specific business purpose is
irrelevant when property is mcorporated into real property as a permanent fabricated/constructed
improvement.

[T]he nature of the buildings, improvements, and structures fails to demonstrate
that any of them are items of personal property that have become permanently
attached to the subject property. The buildings, improvements, and structures
before us are borne from permanent fabrication and construction upon the
property (e.g., brick and mortar construction consisting of foundations, walls,
columns, girders, beams, floors, and a roof), rather than items of personal
property (e.g., machinery, equipment, signs, storage bins, and tanks, ***
broadcasting, transportation, transmission, and distribution systems) that have
been otherwise delivered and permanently attached to the land.

It is unnecessary to consider whether or not the buildings, improvements and
‘structures before us “primarily benefit the business conducted” on the property
because the brick and mortar buildings, improvements and structures fail to
constitute an item of tangible personal property ... in the first instance.

Likewise, in Inverness Club, golf course improvements were made specifically for the business
conducted on the premises to modernize the course by improving playability and drainage, and
change the difficultly level. Even though related solely to the business conducted on the
property, the Board of Tax Appeals correctly found the bunkers and tee boxes were not business
fixtures since they were incorporated into the land, not merely permanently attached thereto.

These are not fixtures that can be readily removed and transported and installed

somewhere else, and their removal would cause significant injury to the land

itself. These changes to the land in renovating the golf course have no physical

existence separate and apart from the land itself. Therefore, like in Polaris [which

involved buildings and structures on the land], it is unnecessary to consider
whether or not the renovations “primarily benefit the business conducted” on the

property because these items fail to constitute an item of personal property ... in

the first instance.” '

! Zangerle v. Standard Oil Co. of Ohio, 144 Ohio St. 506, 514 (1945).

% Polaris. Inverness Club v. Wilkins, Ohio BTA Case No. 2004-R-338 (May 11, 2007). SSN I Ltd. v. Warren Ciy.
- Bod of Rev., 2013-Ohio-1112 (12™ Dist. Ct. of App ) (golf course features and dnvmg range canopy held to be real
property).

" B Inverness Club.
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Therefore, under Ohio law, property that is incorporated into a building or structure loses any
characterization as personal property, regardless of its business purpose. Inverness emphasizes

that the ability to remove the property and install the property elsewhere are significant factors in

determining whether property has lost its character as personal property in the first instance.

For example, the Board of Tax Appeals has found that vault doors, safety deposit boxes, teller
cabinets, and countertops installed at a bank, as well as a rainforest room and large aquariums
installed in McDonald’s restaurants, were real property since they were incorporated into the
underlying building.? Further, in discussing concession areas, restaurants, etc. constructed at the
Richfield Coliseum, the Board of Tax Appeals stated:

These items were annexed solidly to the building by concrete, mortar, nails, and
bolts. 1t is a preposterous notion to say that they were not incorporated into the
structure. The items became walls and doors and counters.”

Therefore, improvements borne from permanent fabrication, whose removal would cause
significant damage to the realty or the real property itself, become fully incorporated into real
property and do not constitute an item of personal property. The common characteristic of an
improvement found to be real property is that it becomes a fundamental part of the building,
structure, or land — that is, floors, walls, rooms, doors, fences, and lawns are all core components
of real property, regardless of their purpose.

(¢) The Video Boards, comprised of hundreds of video display cabinets and countless

component parts, are permanent fabrications fully incorporated into the Ball Park
and, thus, do not constitute an item of personal property.

The statutory “business fixture” definition was tested in Funtime where roller coasters and
amusement rides, which were not incorporated into the realty and whose removal would not
harm the realty or the rides themselves, were found to be business fixtures. However, unlike the
Video Boards-at issue here, which will never and could never be relocated, roller coasters and
amusement rides are often relocated to different amusement parks. 2%

The reinstatement of the appropriation-to-use test did not, however, supersede the well-
established principle that property permanently mcorporated into a building or the land, and
whose removal would cause harm, becomes real property.”’

To determine the degree of annexation which will convert what was once a chattel
into part and parcel of the real property to which it is attached, is a matter of
much difficulty.... [A]s a general rule to give it such character [as real property]

 Heidman Inc. and Post-Browning Inc. Ameritrust Co., N.A. v. Limbach, BTA Case No. 88-G-893 (May 22, 1992).
® Ohio Sports Center, Inc. v. Lindlev, BTA Case No. 77-C-53 (May 3, 1979} (emphasis added). _
% See e.g., Brady MacDenald, Califonria’s Great American amusement park losing another roller coaster, Los

- Angeles Times, Jan. 28, 2011 (“The Stealth flving coaster was removed the next year and relocated to Carowinds in

Norih Carolina. * * * Invertigo will be relocated to an as-yei-undisclosed sister park in the Cedar Fair amusement
park chain...”) (available at: http://articles Jatimes.com/2011/jan/28/news/la-trb-great-america-coaster-01201128);
and Jay Fitzgerald, Engineering a relocated roller coaster, Boston Globe, May 21, 2012 (“Built early last decade
Jor a California park, its relocation and reassembly have presented a series of engineering challenges ...”)

. (available at;

hitp://www.boston.com/business/articles/2012/05/21/the ups_and downs_of a roller coaster installation/).
*1 Zangerle v. Standard Oil Co. of Ohio, 144 Ohio St. 506, 514 (1945).

8
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it must be so attached that it loses its identity as chattel or that it cannot be
removed without injury to itself or to the freehold...”

Following the principles in Standard Oil Co., the Board of Tax Appeals determined that large
pumps, manufacturing equipment, and boilers were personal property because they were
“installed on the premises solely for use in the manufacturing operations carried on ... at this
plant... and “readily removable” from the property if a different business were conducted
thereon?® A significant inquiry in characterizing property as a business fixture is whether the
business would, or could, take the property if it relocated its operations to a new location.*

The Video Boards at issue are not removable structures useful to only a single industry, such as
the property at issue in Funtime or Green Circle Growers, Inc. Rather, this case involves the
construction of specific elements of a building, not a standalone, removable structure.

The Video Boards were fabricated at the Ball Park from hundreds of video display cabinets and
countless other component parts, mostly taken from Daktronics’ inventory, which were welded
into the Ball Park’s structure or actually constructed into the Ball Park’s walls or fagade. The
installation is similar to installing dry wall, with rows of cabinets being permanently attached to
studs / supports to form a seamless wall partially enclosing the Ball Park. Removing the main
'Video Board and left field fence Video Board would leave large voids in the Ball Park’s walls’
above the stands and in left field, thereby affecting the utility in shielding the patrons and field
from wind and other elements, and dividing areas of the Ball Park.

More importantly, not only would removal harm the Ball Park, but removing the hundreds of
video display cabinets would render them worthless, Removing the main Video Board would
require grinding off the welding and unfastening the cabinets. Removing the left field fence
display would require partial disassembly of the wall and severing the permanent concrete
anchors. Removing the digital ribbon displays would require severing the permanent concrete
anchors and unfastening the cabinets. Due to the nature of the video display cabinets, removal
would damage the cabinets such that they would never function properly, leaving them
worthless.>’ Accordingly, removal for use at another location is simply not a practical or cost
effective option, similar to removal of the Ball Park’s parking lot for use at another location.

The Video Boatds are not akin to manufacturing equipment, or amusement rides for that matter,
which are items of tangible personal property that can be disconnected, moved, and reinstalled at
another location if the business were relocated. Further, due fo significant technological
advancements, the Video Boards are unlike previous generation scoreboards that were large, -
freestanding items of property and “designed for facile removal.”* Instead, the Video Boards
are complex arrangements of hundreds of components functioning together forming fundamental
components of the Ball Park.

2
Id : _

* Diamond Alkali Co. v. Lake Cty. Bd. of Revision, 98 N.E.2d 95 (Bd. of Tax Apps. 1951).

3 dmeritrust Co., N.A., (“when Ameritrust abandons a branch site the counters and cabinets stay with the building

- because 50% of the counter would be destroyed when trying to move it.”). Buehler Food Market, le. v. Tracy, BTA

Case No, 96-T-643 (July 11, 1997) (conveyor system permanenily attached to the building was real property where .
“removal would cause damage to the conveyor system, if not the building itself ).

31 Ameritrust Co., NA.,
% Ohio Sports Center, Inc. v. Lindley, BTA Case No. 77-C-53 (May 3, 1979)
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The baseball field is undisputedly real property. It is incorporated into the land, even though
individual strips of sod are laid down together to form the field, and the field may be resodded
many times during the Ball Parks® life.”® Just as the field is a compilation of sod assembled
together to form part of the Ball Park, the Video Boards are compilations of hundreds of video -
display cabinets assembled at the Ball Park becoming part thereof. One strip of sod has minimal
utility itself, only becoming useful after being combined together in a manner specifically
designed for the particular business / sport being conducted on the property. Certainly, the
individual strips of sod do not constitute “an item of tangible personal property” after
incorporated into the ground. Likewise, a single video display cabinet has minimal utility alone,
but becomes useful to the Reds’ business only when operating in unison with hundreds of parts
and controlled by specialized software.

Recognizing the permanent nature of video displays, the Board of Tax Appeals in Polaris found
the amphitheater structure, including several video screens attached thereto, to be real property.

The amphitheater structure exhibits a nearly semi-circular shape and consists
primarily of masonry construction. It has a sloping, poured concrete floor, tilt-up
concrete panel walls, and poured support columns. The roof consists of a pre-
engineered metal truss system under metal decking with a rubber membrane
cover. There is a metal panel parapet around the perimeter of the roaf which
houses several large video projection screens which service the amphitheater’s
uncovered, rear lawn seating. Additionally, two large video projection screens
are mounted on the inside wall of the amphitheater and service the seating area.

The Board of Tax Appeals made no exceptions for the video screens in finding the amphitheater
structure was real property. Therefore, Polaris supports that permanent video displays
incorporated into entertainment venues, such as an amphitheater or stadium, become real
property. Such a result recognizes that the video displays are not removable, but would actually
be used by any occupant of the venue.

In summary, the Video Boards are permanently incorporated into the Ball Park’s walls and
fagade and, if removed, would severely diminish the utility thereof. Significantly, the Video
Boards could not be removed and relocated to different property, as the removal process would
damage the hundreds of video display cabinets rendering them worthless. Therefore, based upon
Standard Oil Co. and Polaris, the Video Boards are not business fixtures because they are not
distinct items of personal property, but rather permanent fabrications borne from many
.compongilt parts incorporated into the Ball Park and cannot be removed without substantial
damage.

3 See Inverness Club.

34 Polaris. Funtime II (fences and railings were real property because they served the general purpose of protecting
and restricting pedestrian traffic, as well as separating one area from another, even though the property they
protected and separated were business fixtures).
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2. The Video Boards primarily benefit the Ball Park and would be valuable to numerous
types of businesses occupying the building. The specific benefit to the Reds’ business
as a professional baseball team is derived only from the sofiware controlling the
images displayed on the Video Boards.

Notwithstanding the above, even if the Video Boards were distinct items of tangible personal
property not fabricated / constructed at the site that could be removed without harm such that
their primary benefit is relevant, the Video Boards prirnarily benefit the real property, including
the Ball Park, as explained below.

Property that is permanently attached and prov1des utility to other future tenants operating
different businesses is real property.”” For example, in the entertainment context, the Board of
Tax Appeals held that property which can be used for multiple grofesslonal sports and other
entertainment purposes is not specialized to a particular business.*® In Ohio Sports Center, Inc.,
items permanently incorporated into the building, such as the communication system and seats,
were found to benefit the realty because they were “designed, suited and appropriated to the use .
of the building” which was a multi-purpose entertainment and sports venue.

The general nature and usage of the Video Boards is illustrated by numerous different types of
businesses that use displays similar to those used by the Reds. In addition to professional sports
venues, Daktronics has constructed video displays, using the same type of component parts as
used for the Video Boards, at malls, stock exchanges, ajrgorts banks, retailers (e.g., Time Square
displays), casinos, theaters, and entertainment venues.”’ The software controlling the Video
Boards is the primary difference from those used by other types of businesses; the Ball Park’s
Video Boards could easily be converted to use by another business that occupies the underlymg
premises by sxmply changing the software controlling the displays.

Any subsequent occupant of the Ball Park would use the Video Boards, for instance if the Ball
Park were used as a concert / entertainment venue, movie theatre, or for large public or corporate
gatherings (such as speeches, presentations, conventions, corporate events, or political
_gatherings). In fact, the Video Boards have been used for concerts and other entertainment events
occasionally held at the Ball Park.*® Moreover, the Video Boards could even be used to display
television shows or play video games, simply by installing different software.

Conversely, the Channel Letter “C” installed as part of the Video Board project, which the Reds
concede is taxable, specifically benefits the Reds’ business since it displays the Reds’ logo. No.
subsequent occupant of the Ball Park could use the Channel Letter “C” because doing so would
_infringe on the Reds’ intellectual property rights. This illustrates the distinction between a
business fixture, such as the Channel Letter “C” which is specifically designed and valuable only
to the Reds business, and a permanent improvement, such as the Video Boards which are used by
the Reds’ for business purposes, but add value to the real property since they would be used by a
subsequent occupant of the Ball Park conducting a different business.

¥ See Funtime I
38 Ohio Sports Center, Inc.
%7 Exhibit E (representative examples of other Dakironics projects).

3 See e.g., Cincinnati Business Courier, Major concert event coming to Great American Ball Park (Apr. 29, 2014)
(available  at:  hitp://www.biziournals.com/cincinnati/news/2014/04/28/major-concert-event-coming-tg-great-

american-ball. html).
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In Polaris, Ohio Sports Center, Inc. and Post-Browning Inc., the Board of Tax Appeals correctly
recognized that permanent improvements. primarily benefit the real property when designed
specifically for that building. In this case, the PE stamped drawings for the Video Boards were
necessary to ensure they would withstand the wind and snow loads in Cincinnati, related to the
real property’s location, not the Reds’ business. The Video Board’s dimensions were determined
based upon the Ball Park’s design, not the Reds’ business.

Furthermore, the Ball Park and the land it sits on was appropriated by Hamﬂton County for use
as a professional sports venue (and used occasionally for other entertainment events). The Ball
Park itself was specifically designed for that purpose, just as the amphitheater structure,

concession stands, restrooms, and ticket booths in Polaris were specifically designed for a
concert venue. However, as recognized by the Board of Tax Appeals, the primary benefit of
these permanent improvements, which cannot be removed and relocated, is to the real property
and the particular use for which it has been appropriated. '

In Funtime and Green Circle Growers, Inc., the property was completely useless to any occupant -
of the property, except the particular type of business being conducted thereon (i.e., horticulture
or amusement park). If the businesses in those cases had relocated, the structures would likely
have been de-assembled and installed at the business’ new location. Here, the Video Boards have
been designed, suited, and appropriated to the use of the Ball Park (i.e., the real property). The
Video Beards could not be relocated if the Reds’ business moved. Instead, in such an event, the
Video Boards would be used by the next occupant of the Ball Park — by simply changing the
software, the Video Boards could be appropriated to any business operated at the Ball Park.
Therefore, the Video Boards primarily benefit the real property.

3. Classifying the Video Boards as business fixtures by merely considering whether the
property has a business purpose would further muddle an area of law the 1992 law
change, supported by the Tax Commissioner, sought to clarify.

In supporting legislation defining business fixtures, the Department testified “that this legislaﬁon
is essential to clarify what has become a very muddled area of Ohio tax law. * * * the bill is
meant to restore the status quo on classification. It is not intended to create new issues in
presently noncontroversial areas.” The controversial area referred to by the Deputy -
Commissioner for Tax Policy in her testimony was the developing line of cases which classified
certain structures, such as removable greenhouses, as real property. The property at issue in
Funtime was precisely the type of property the legislature intended to classify as personal
property — structures which could be removed and relocaied with the particular business
conducted on the premises. Tellingly, if the business operated in Fumtime relocated, the
amusement rides would likely have been relocated with the business; if the business operated in
Polaris relocated, the amphitheater structure, including the specially designed stage, roof, and
video projection screens, would not have been relocated with the business.

Furthermore, the decisions in Ohio Sports Center, Inc. and Post-Browning Inc. did not rely upon
the structure line of cases, but rather recognized that fundamental components of real property,
such as countertops, communication lines, and doors, are real property, even when designed for a
particular business. Thus, consistent with the Deputy Commissioner for Tax Policy’s testimony,
the holdings in these cases must be respected here.

39119 Sub. 8.B. 272, Testimony of the Ohio Department of Taxation (Feb. 19, 1992) (attached as Exhibit D).
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The Department’s position seems to be that any property with a business purpose is a business
fixture. This erroneously ignores the statutory definition which requires that a business fixture
first be an item of tangible personal property and, if so, then requires an examination of the
benefits flowing to the building to which it is attached. Furthermore, finding that the Video
Boards are personal property would be totally inconsistent with the decision in Polaris, which
found that video projection screens incorporated info an amphitheater specifically designed as a
concert venue were real property.

Based upon the foregoing, the Video Boards are not business fixtures because they: (1) are
permanent improvements incorporated into, and becoming fundamental components of, the Ball
Park, which itself is real property; (2) are not distinct items of tangible personal property, but
rather borne from fabrication at the Ball Park from hundreds of video display cabinets and
countless component parts; and (3) primarily benefit the Ball Park, as opposed to the Reds
business.

B. Other Nontaxable Components of the Project

- The following elements of the project are also not taxable.

1. Electrical and communication lines are common to all commercial buildings and,
thus, real property improvements.

Electrical and communication lines are common to all types of buildings and specifically
excluded from the business fixture definition.** The following cases hold that electrical and
communication lines are real property, even when powering or communicating between business
fixtures: :

o Ohio Sports Center: Electrical conduit, wiring, and raceways connected to the scoreboard
(which, unlike this case, was freestanding and designed for facial removal) and
communication system were found to be real property improvements.

o Champion International Corp.: “[TThe electrical circuit could be useful o any owner of
the land, and must therefore be viewed as a permanent fixture fo the realty ... »

In this case, the Reds were separately charged $426,649 for installation of electrical components
and fiber-optic wire (consisting of cable / junction boxes; installation (electrical); and installation
(data)). These components are common to all commercial construction and serve the general
purpose of providing power to the property and transmitting communications.

In 1998, the Board of Tax Appeals found that high-tech computer cabling that would not be
available or useable by other building occupants and was not common to buildings was a
business fixture. However, the technology has substantially changed since this case and fiber-
optic wire, which has superior speed to older communication lines, is now commonly used in all
types of buildings. The following examples illustrate the current wide-spread use of fiber-optic

cable:

s AT&T, through its Project VIP initiative, tecently undertook several projects to bring
fiber-optic wire to many buildings used for a variety of businesses, including over 107

©R.C. 5701.03(B).
N Champion Int'l Corp v. Limbach, BTA Case No. 85-A-6 (Aug. 21, 1987),
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Chio buildings in 2013.* Similar projects were undertaken in Florida where fiber was
installed in 750 office buildings and in 29 North Carolina office buildings. “As part of its
Project VIP initiative, AT&T plans to expand its fiber network to reach 1 million
additional business customer locations by the end of 2013.”

e The Ohio School Facilities Commission has published specﬁcatlons in the Ohio School
Design Manual for fiber-optic wiring installed in schools. 3

o The City of Columbus authorized contracts to prepare two city buildings, located at 724
Woodrow Ave. and 1111 East Broad Street, for fiber-optic cable installation.*

e A wholesale food manufacturer recently announced ?lans to install fiber-optic wire in its
state-of-the-art manufacturing facility in Columbus.”

o “Before all-fiber-optic networks became part of the way large organizations were wired
up, Case Western Reserve was the first university to have an all-fiber-optic network, in
1989.

Although perhaps uncommon and specialized in 1998, fiber-optic wires are now installed in all
types of buildings and useful to any occupant thereof. '

While UTP copper has dominated premises cabling, fiber optics has become
increasingly popular as computer network speeds have risen to the gigabit range
and above. Most large corporations or industrial networks use fiber optic for the
LAN backbone cabling. Some have also adopted fiber to the desktop ... Even fiber
to the home architectures are being used in premises networks.

In fact, fiber-optic wires are recognized in the TIA-568 standards, which are telecommunication
standards established by the Telecommumcahons Industry Association for cabling and wiring in
all commercial buildings regardiess of use.?

The fences in Funtime II were found to be of a general nature, protecting and separating areas of
the property, even though the roller coasters and rides which they protected were found to be
business fixtures. Likewise, the electrical components and fiber-optic wires installed at the Ball

42 See Fierce Telecom, ATET extends fiber into 107 buildings in Ohio through Project VIP initiative (Oct 18,
2013) (available at: hitp://www.fiercetelecom.com/story/att-extends-fiber-107-buildings-ohio-throu,
initiative/2013-10-18%#ixzz2i5Ir1cv9). See also, AT&T Installing Fiber Optic Cable to Multi-Tenant Office
Buildings (hitps://www.youtube.com/watch?v=EN6yff2lolA).

# Available at: http:/osfe.ohio.gov/LinkClick.aspxfileticket=1221V1-zzj[%3Dé&tabid=242&mid=904.

# See Columbus Ordinance No. 1278-2012 (June 26, 2012) (available at:
https://columbus.legistar.com/LegislationDetail.aspx?TD=1142004& GUID=ASECB940-72F9-4D36-BDA0-
TD7ES8EQTACD).

3 Telleab’s Optical LAN Selected by SK Food Group for its New Manufacturing Facility (Marketwired — Nov. 19,
2014) (available at: http://www.marketwired.com/press-release/tellabs-optical-lan-selected-by-sk- food—group-for—
its-new-manufacturing-facility-1969876 htmy}.

* Case Western Reserve University Joins Gig.U, Bytes from Lev; From the Virtual Desk of Case’s VP for
Information Technology Services, July 27, 2011 (available at:
http://blog.case.edu/lev.gonick/2011/07/27/case_western_reserve universk
47 See Guide to Fiber Optics & Premises Cabling, The Fiber Optic Association (available at:
hitp:/fwww thefoa.org/tech/reffappin/l. ANarch.ktml).

8 See Guide to Fiber Optics & Premises Cabling.
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Park are of a general nature such that you could find, similar wmﬁg and components in any
.. commercial building. Furthermore, these electrical and fiber-opuc wires would not be removed if

“the Reds v“acated the Ball Park and would be used by any subsequent busmess occupymg the
Ball Park.*”

2. Personal and professional services.

Personal and professional services are not subject to Ohio sales / use tax. Personal services are -
those “involving a recognized skill performed by a person who is specifically engaged by the -
purchaser to perform the act. ™ % Professional services include any act performed by a person
pursuant to a professmnal license, certificate, or other legal authority.” When nontaxable services
are provided in a transaction that also involves tangible personal property, the services are not
subject to tax if the charge for the property is separately identified.” :

(a) Installation Supervision — $224.162

This charge relates to Daktronics supervising other contractors at the Ball Park completing
components of the entire project. Daktronics was chosen to do so for its recognized skill in
creating large video displays. Nontaxability is further supported since the installation being
supervised related to real property improvements.

The BTA has held that supervisory services related to amusement ride 1nsta11ations Were not
subject to tax since “the true object of the [taxpayer] was to obtain the service per se. %3 The
same result is required here.

{(b) Project Management / Engineering / De31g1_1 Services and Profess1onal
Engineering Certification - $177.204 -

Management, engineering, and design services are undisputedly personal or professional services
since Sony and Daktronics were retained spe'ciﬁca]ly for their'expertise in engineering and
designing video boards, such as those at issue herein. This is further supported by the
professional engineering certification required for this project, which itself is nontaxable

- (¢) LES Operator Training ($46.114) and LES Event Support ( $]/27 850)

LES Operator Training and LES Event Support consist of on-site training cbnﬁ'ucted at the Ball
Park for Reds employees using the Video Boards, including during several Reds home games.
Daktronics provided qualified trainers to render these services. Because such training and
support was selected due to Dakironics’ recognized skill for large video display operation, these
are nontaxable personal or professional services. Since the training pertains to the operation of a
real property improvement, no different than training to use a new HVAC system, it is
nontaxable. -

U R.C. 5701.03(B). _
0 Emery Industries, Inc. v. Limbach, 43 Ohio St.3d 134 136 (1989) (undeﬂme added).
51

I

52 R.C. § 5739.01(B); Emery Industries, Inc. v. Limbach, 43 Ohio St. 3d 134 (1989); Albright v. Limbach (1988), 37
Ohio St. 3d 275 (1988) (separately stated charges for selecting, measuring, ordering, ﬁtﬂng, and dispensing eye
glasses and lenses were exempt from tax).

%5 Cedar Point, Inc. v. Lindley, BTA 82-A-556 (Apr. 22, 1986).
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3. Contractor’s Use Tax, Bonding and Permits

No tax may be imposed upon the $208,851 charge for “Comtractor’s Use Tox” paid by
Daktronics and its subcontractors on material purchases. It would be inequitable, and a windfall
to Ohio, to impose sales tax on a charge for contractor’s use tax, especially when the use tax
would not be owed according to the Department’s position. These amounts are the subject of
Daktronics’ protective refund claim. -

Further, the charges for obtaining domestic bonding ($70,160) and building permits ($28,502)
are nontaxable. Bonding constituies insurance, which is not subject to Ohio sales tax.>* The
building permits pertain to the real property improvements conducted at the Ball Park and, thus,
are not taxable. : ' ' ‘

4. Miscellaneous Nontaxable Items

Charges related to removal of the existing video displays ($211,126), structural modifications
($184,735), speaker relocation ($91,206), HVAC removal ($39,269), and three-sided rotating ads
($164,678) are nontaxable. While the installation or repair of taxable tangible personal property
is taxable, the removal or reloeation of such property is not.> :

The Board of Tax Appeals has specifically found that the relocation of speakers in an
entertainment venue is exempt from tax.>® The HVAC for ProFence charge relates to the removal
of an HVAC system used by the previous video displays, but no longer necessary for the Video
Boards. Regardless of the classification of the speakers or HVAC system as real or personal
property, the services of relocating or removing property is nontaxable.

Further, structural modifications and rotating ads constitute real property improvements, not
business fixtures. The structural modifications were changes to the Ball Park itself necessary for
installation of the Video Boards and relate to aspects of the Ball Park undisputedly real property.
Likewise, the rotating ad system installed is a permanent improvement to the Ball Park that
would be used by a subsequent occupant of the building. ‘

5 R.C. 5739.01(B) (last unnumbered paragraph).

55 See R.C. 5739.01(B)(3).
%% Ohio Sports Center, Inc.
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In summary, the following charges are exempt from tax and must be removed from the tax base:

Charge ' Amount Reasoning
Electrical and Fiber-Optic Wires $426,649 Real property improvement
Installation Supervision $224,162 Personal / professional service

Project Management / Engineering /| $177,204 Personal / professional service
Design Services and Professional
Engineering Certification

LES Operator Training and LES Event | $173,964 Personal / professional service
Support : '

Contractor’s Use Tax $208,851 No basis to charge sales tax on use tax,
which was not owed if the property is a
business fixture and is the subject of
Daktronics’ protective refund claim

Domestic Bonding - .| $70,160 Insurance transaction

Building Permits $28,502 Real property improvements

Removal of existing  display | $341,601 | Nontaxable services
($211,126) speaker ~ relocation
($91,206), and HVAC removal
($39,269)

Structural modifications ($184,735) | $349,413 Real property improvements
and rotating ads ($164,678) '

TOTAL $2,000,506

IV.CONCLUSION

The Department has incorrectly classified the Video Boards as business fixtures due to their
alleged limited business purpose. However, such a conclusion contradicts the business fixture
definition because the Video Boards are not distinct items of tangible personal property. Rather,
the Video Boards are permanent fabrications, constructed at the site from hundreds of video
display cabinets and countless component parts, which have been incorporated into the Ball
Park’s walls and facade and whose removal would cause harm to the building to which it is
_ incorporated, as well as the property itself. The video display cabinets comprising the Video:

Boards could never be removed and relocated to be incorporated into a different building or
structure, as the act of removing the hundreds of individual video display cabinets would render
them worthless.

Furthermore, the Video Boards primarily benefit the real property (i.e., the land and the Ball
Park). A subsequent occupant of the Ball Park, regardless of the particular business to be
operated, would use the Video Boards by simply updating the software controlling the Video
Boards. ' :
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Moreover, determining that the Video Boards are business fixtures in this case would create an
irreconcilable difference in the law. On one hand, video displays permanently attached to an
amphitheater used as a concert venue have been found to be real property, but the Video Boards
incorporated into a professional baseball stadium would be personal property. Accordingly, the
Tax Commissioner must follow existing precedent and rule that the Video Boards are real

property as permanent improvements to the Ball Park.

Several remaining components of the project, as set forth in the table above, involve nontaxable
services and real property improvements.

Respectfully submitted:

Steven A. Dimengo (0037194)

Richard B. Fry III (0084221) _
BUCKINGHAM, DOOLITTLE & BURROUGHS, LLC
3800 Embassy Parkway, Suite 300 .

Akron, OH 44333

Telephone: (330) 376-5300

Facsimile: (330) 258-6559

Email: sdimengo@bdblaw.corﬁ
rirv@bdblaw.com

18
AK3:1183867 v2 '

Page 43 of 105




EXHIBIT A :

OGRAPHS OF VIDEO BOARDS
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~ EXHIBITB

REDS’ VIDEO BOARD PROJECT PRICE SHEET
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EXHIBITB
Reds' Video Board Project Prices

Video Boards: 4,926,238 4,680,251

Main video board 2,727,678 2,591,474

Left field fence display 577,862 549,007

Digital ribbon dispiays 1,620,698 1,533,770

Delivery and Installation: 649,402 £16,975

Crating & Shipping 109,402 103,939

Instalfation (Physical) 540,000 513,036

Warranty and maintenance: 416,245 395,460

Warranty 154,022 146,331 .

Extended service 262,223 249,129

Scoreboard / Message Center Control Equipment: 274,281 260,585

Scoreboard control equipment 4,217 : 4,006

MC control equipment 270,064 256,579

Fiber-optic wires and electrical: 449,073 426,649

Fiber-optic 45,684 43,402

Panels 85,720 81,440

Power switches 12,670 12,037

Main LF display electrical 66,667 63,338

Fascia electrical 83,333 79,172

ProFence electrical 27,778 26,391

Standing displays electrical 11,111 10,556

Main LF display data installation 44,444 42,235

Fascia data 42,778 40,642

ProFence data 20,000 159,001

Standings displays data 8,889 8,445

Software: 346,686 329,375

Sports software 42,250 40,140

Custom manual / technical writing 5,791 5,502

LES / Keyframe {content / animation} 298,645 283,733

Managenient/ Professional Services: 605,568 575,330

Installation supervision 235,944 224,162 :

Project Management / Enginneering / Design Services 175,407 166,648

Professional engineering certification 11,111 10,556 :

LES Operator Training 48,537 46,114

LES Event Support 134,569 127,850 ‘

Bonding and Tax: 323,675 307,513

Domestic banding 73,847 70,160 |

Contractor's use tax 219,828 208,851 ‘

Permits 30,000 28,502

Spare Parts: 96,532 91,712

Miscellaneous Nontaxable: 727,333 691,014

Removal of existing scoreboard 222,222 211,126

Structural Modifications 194,444 (‘@ . R

Relocate Speakers 96,000 7 ;31;;;13: R §
—HVAC for ProFence 41,333 1¥ 39,265 - ;
aThree-Slded Rotating Ads 173,333 w@é b !

Channel Letter "C" with LED Lights 46,667 44,336

‘Total Purchase Price 8,861,700 8,419,200 ‘
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EXHIBIT D

119 SUB. S.B. 272
LEGISLATIVE HISTORY

AK3:1184371 vl
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of the county in which the property is lotated; a legal
description of the property; the property's taxable value; the
amount of taxes, penaltles, and interest charged; the date of
acquisition of the property; the use of the property during the

time taxes accrued; and any other information required by the Tax

Commissioner. Upon the request of the owner, any of this
information must be supplied by the county auditor.
The act permits the Tax Commissioner to apply the act to any
qualified property that is the subject of an application for
exemption pending before the Tax Commissioner on the ack's
effective date, without requiring the property owner to file an
additional application, and to qualified property -that is the
gsubject of an application for exemption filed on or after the
actis effective date, but on or before May 31, 1993, even if ‘the
application does not specifically request remission of taxes.

sécs. 718.09, 718.10, and 5705.19.

x A *

Sub, §.B. 272
Sens. Finan, Nettle, Meshel, Snyder, Horn, Drake, Gaeth.
Reps. ‘Corbin, Byers; Watkins, Conley, Rench, Thomas .

Revises the definition of "real property® for taxation
purposes, by adding specific definitions of “building,"
Rgiyucture," “improvement,” and "Fixture®; and defines a
"husiness fixture” as an item of tangible personal property that
has become permanently attached to teal property and that
primarily benefits the busirness on the premises and not the
_realty, and specifies that a business Ffixture is personal
property for taxation purposes. (Effective: July 20, 1992)

- s

wReal property” defined

Under continuing tax law, "real property" and “land" are
defined to include land itself and all buildings, structures,
improvements, and fixtures of whatever kind on the land, unless
otherwise specified. The act adds a level of detail to this
definition, by Ffurther defining "building," "structure,”
"improvement," and "Fixture.," _

These terms have the following meanings under the act:

—--"8yilding” means a permanent fabrication or construction,
attached or affixed to 1and, consisting of foundations, walls,
columns, girders, beams, floors, and a roof, or some combination
of these elemental parts, that is intended as a habitation or
shelter for people or animals or a shelter for tangible personal

§
H
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broperty, and that has structural integrity independent of the
tangible personal property, if any, it is designed to shelter. .

_ —~"Structure" means a permanent fabricaticn or construction,
other than a building, that ig attached or affixed te land, and
that increases or enhances utilization or enjoyment of the land,
"Structure® includes bridges, trestles, dans, storage silos for
agricultural products, fences, and walls,

—="Improvement" means, with respect to & building or
structure, a permanent addition, enlargement, or alteration that,
‘had it bheen ‘constructed at the same time as the building or
S8tructure, would have been considered a part of the building or
structure, : :

—-"Pixture" means an item of tangible personal property that
has become permanently attached or affixed to the land or to a
biilding, structure, or improvement, and that Primarily benefitg
the realty and not the business, if any, conducted by the
Qccupant on the premises,

"Personal_property" defined; business Fixtures

Prior law defined "personal property," with certain
exceptions, to include every tangible thing that was the subject
of ownership and that did not Fform part of a parcel of real
property, The act revises this definition to refer to every
tangibie thing that is the Subject of ownership and that does not
"constitute" real Property, and to include a "business fixture"
as personal property. -

Under the act, "business fixture" means an iten of tangible
bPersonal property that has become permanently attached or affixeq
to the land or to 3 building; structure, or improvement, ang that
primarily benefits the business conducted by the occupant on the
premises and not the realty. "Business Ffixture" ineludes
machinery, equipment, signs, starage bins and tanks, whether
above or  below ground, and broadcasting, 'transportation,
transmission, and distribution Systems, whether above or beloy
ground, "Business fixture® also means those portions of
buildings, structures, and improvements that are specially
designed, constructed, and usegd for the business conducted in the
building, structure, or improvement, including foundations ang
supports for machinery and equipment, It does not include
fizxtures that are common  to buildings, including heating,
ventilation, angd air conditioning systems primarily used to
control the environment for people or animals, tanks, towers, and

" lines for potable water or water for fire control, electrical and

communication lines, and other fixtures that primarily benafit
the realty and not the business conducted by the occupant on the

The act states that any kind of building, stfucture,

improvement, or fixture on the 1and is. real Property, unless

L
Page 59 of 105




=973~

otherwise spec1f1ed under the definitions of personal property
. and business fixture. The act also makes "realty" synohymous
with "real property" and "land" under tax law. In addition, the
act eliminates a specific exclusion from the definition of "real
property” for storage tanks for storlng petroleum for use in
‘busginess or for subsequent sale.

Application of revised definitions

The act states that the revisions to the definitions of
"real property" and "personal property" do not alter or affect
the intended meanings of the terms "building," "structure,"
- "improvement,"” and "fixture" in sections of the Revised Code
enacted prior to the act and not amended by the det, where the
context in those sections indicates that the usage of “"building,”
"structure," “improvement," or "fixture" is not specifying the
‘act or procedure of classifying for taxation the property as real
or personal.

Definitions and recent court interpretations

The act changes the law as it recently has been inﬁerpreted
by the Ohic Supreme Court., Before the recent rulings, when

considering a gquestion of whether ptoperty attached to land was

- real or personal property, the Court generally asked whether the
property prlmarlly benefited the land or the business on the
land., In addition to having to meet other standards, property
that primarily benefited the land was thought to be real
property, and property that primarily benefited the business was
thought to be personal property. See Zangerle v. Standard 0il
Co, (1945), 144 Ohio St. 506, In recent cales tax cases,
however, the Court has differently interpreted the statutory
definition of "“real property"” Eor all Title 57 tax purposes,
which states that any property attached to land is real property
unless otherwise specified. See Green Circle Growers, Inc. v.
Lorain Cty. Bd. of Revision {1988), 35 Ohio St. 3d 38, Rotek,
Tnc. v. Limbach (199G), 50 Ohio St. 34 81, and Thomas Steel Strip

Corp. v. Limbach (1991), 61 Chio St., 34 340. These cases did not
acknowledge as relevant in sales tax cases the Standard 0il and
other property tax cases that had held that even though personal
property became attached to the land, if it primarily benefited
the owner's business it was not an improvement on land and,
therefore, what is now Revised {ode Chapter 5711. (Listing
Personal Property) "otherwise specified" it to be taxable as
personal property. _ '

The act's definition of a "business fixture" codifies- the
earlier standard——that an item of persormal property that has

become permanently attached to real property is personal property -

Eor taxation purposes if it primarily benefits the business
conducted on the premises and not the real property.

Secs. 5701L.02 and 5701.03.

k &k %

|
%
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Sub. Senate Bill 272
) Testimony of the Ohio Department of Taxation
! ' February 18, 1982

Good afternoon Mr, Chalfman and members of the Committee, I
am Carol Bessey, Deputy Commissioner for Tax Policy for the't')h'io
Department of Taxation. 1 am here today to testify in support of Sub.
Senate Bill 272. The Department feels that this legislation s essential '
to clarify what has become a very muddled area of Ohio tax law, The
issue at hand is the classification of property - specifically what is real

propei'ty versus personal property.

For many years the distinetion between real and personal

property was relatively clear and stable. The distinction was based
upon an 1853 Supreme Court decision which applied t.he test "Does
the item primarily benefit the land or the business?” Over the past
several years the courts have been drifting away from this long

" standing test. Finally, in a 1991 Supreme Court decision, the court
clearly stated that the traditional test of whether the property
benefited the land or the business Is no longer to be applied in

determining whether property is real or personal property.

While so far the key court decislons have concerned sales tax
Habilities, in fact classification is also a concern for real and tangible
property taxation, including public utility property taxation. Clearly :
this fs an issue of some magnjtude. Sub. Senate Bill 272 will restore '
much needed structure to the classification of property. 1t will define
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what ¢onstitutes real property and personal property in such a manner
as to codify the traditional concept of "benefit to the land or to the

business."

With the absenice of definitions for terms like "structure,” -
wfsture.” and "building”, the terms have been used rather imprecisely
‘both in Title 57 and sectlons of law concerning taxation outside of
Title 57. Certain taxpayers expressed concern that establishment of
these definitions would somehow change the effect of other statutes
fhat use these terms, Séctfon 3 is intended to preclude a taxpayer,
school distriet, county auditor, or the Tax Commissioner from taking
the position that Sub. Senate Bill 272 changed or eltminated the effect
of a previously enacted statute because the terminology used does not
precisely coincide with these definitions enacted by the bill, With the
exception of the line of court cases described above, the bill s meant
to restore the status quo on classification. It is not intended to éreate

new issues in presently noncontroversial areas,

We have reviewed this legislation with the Ohlo Chamber of
Commerce and the Ohlo Manufacturers Association and agree that this
will help return needed certainty to the law governing the
classiflcation of property.
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EXHIBIT E

EXAMPLES OF OTHER DAKTRONICS’ PROJECTS

AK3:1184371 vl
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152015 _ ' Daktronics Photo Gallery

Kaleidoscope Mall

Mascow, Russian Federation

Display 1
Product Line: Video Displays
Spacing {(Line/Pixel): 16 mm
Series: DVX

Product Category: Permanent

Lines & Columns: 528 x 1,232
) 29' 0" x 67' Q¥

Apprax. Dimensions: (8839 mm x 20422 mm)

Tel 888-325-8726 :
www . daktronics.com

201 Daktronics Drive PO Box 5128 Brookings SD 57006-5128 ' E D
- . "
Copyright ©2015 Daktronics ' ' BAKTRONICE
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1519015 Dakiranics Photo Gallery

Times Square Sunglass Hut
New York, New York, United States

Display 1
Product Line: Video Displays
Spacing {Line/Pixel): 16 mm
Series: DVX -
Product Category: Permanent
Lines & Columns: 88 x 3,872 _
. Lo 5'0"x212° 0
Approx. Dimensions: 7955 4" x 64618 mm)
LED Color: Full-Color
201 Daktronics Drive PO Bax 5128 Brookings SD 57006-5128 -
Tel 888-325-8726

www.daktronics.com

Copyright ©2015 Daktronics DAKTRONICS
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Kuwait Stock Exchange, Cafe Wall

Kuwait City, Kuwait

Display 1

Product Line:

Spacing (Line/Pixel):
Product Category:
Lines & Columns:

Approx. Bimensions:
Display 2

Product Line:
Spacing (Line/Pixel):
Praduct Category:
Lines & Columns:

Approx. Dimensions:
Display 3

Product Line:
Spacing (Line/Pixel):
Product Category:
Lines & Columns:

Approx. Dimensions:
Display 4

Product Line:
Spacing {Line/Pixel):
Product Category:
Lines & Columns;

Annrnvy Dimeneinne:

Message Displays

6 mm

Galaxy

448 x 576

ge"x 110"

{2591 mm x 3353 mm)

Message Displays

&6 mm

Galaxy

768 x 608

14 7" x 11' 7¥

{4445 mm x 3531 mm)

Video Displays

&6 mm

Permanent

320 x 576

6' 1" x11'g"

{1854 mm x 3353 mm)

Message Displays
6 mm

Galaxy
32x1,184

ol 69: X 22' 7" -

Daktronics Fhoto Gallery

Page 67 of 105




K

Usi2ins Dakironics Photo Gallery

Kuwait Stock Exchange, Wall A

Kuwait City, Kuwait

Display 1
Product line: Message Displays
Spacing (Line/Pixel)}: 6 mm

Product Category: Galaxy

Lines & Columns: 256 x 4,192

4' ¢" x 80" 3"

Approx. Dimensions: (1448 mm x 24460 mm)

201 Daktronics Drive PO Box 5128 Brookings SD 57006-5128
Tel 888-325-8726

www .daktronics.com

Copyright ©2015 Daktronics

DAKTRORIDE
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Kuwait Stock Exchange, Wali B
Kuwait City, Kuwait

Display 1
Product Line: Message Displays
Spacing (Line/Pixel}: 6 mm

Product Category: Galaxy

Lines & Columns: 256 x 2,688

4' 6" x 51 §*

Approx. Dimensions: (1448 mm x 15672 mm)

Dakirorics Photo Gallery

201 Daktronics Drive PO Box 5128 Brookings SD 57006-5128

Tel 888-325-8726
www . daktronics.com
Copyright ©2015 Daktronics
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1512815 Daktronics Photo Gallery

Kuwait Stock Exchange, Wall C

Kuwait City, Kuwait

Display 1
Product Line: Message Displays -
Spacing (Line/Pixel): 6 mm

Product Category: Galaxy

Lines & Columns: 256 x 3,936

. : 4' g" x 75' 4*
Approx. Dimensions: (1448 mm x 22962 mm)

201 Daktronics Drive PO Box 5128 Brookings SD 57006-5128 )
Tel 888-325-_87;6 _
www,daktronics.com _ o

Copyright ®2015 Daktronics
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) sNG Daktronics Photo Gallery

Awtad Tower
Kuwait City, Kuwait

Display 1
Product Line: Video Displays
Spacing (Line/Pixel): 20 mm
Series: PS-X
Product Category: Permanent
Lines & Columns: 128 x 368

8' 5" x 24" 2"

Approx. Dimensions: (2565 mm x 7366 mm)

Tel 888-325-8726 :
www.daktronics.com

201 Daktronics Drive PO Box 5128 Brookings SD 57006-5128 n
Copyright ©2015 Daktronics . : DAKTRENIES
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152015

Bank of America, Times Square
New York, New York, United States

Display t

Product Line:

Spacing (Line/Pixel):

Series: .
Praduct Category:
Lines & Columns:

Approx. Dimensicns:
LED Color:
Display 2
Product Line:
Spacing (Line/Pixel):
Series:
Product Category:
Lines & Columns:

Approx. Dimensions:
LED Color:

Video Displays

13 mm

DVWX

Permanent

448 x 1,176

19" 2" x 50' 47

(5842 mm x 15342 mm)
Fuli-Color

Video Displays

13 mm

DWX

Permanent

420 x 2,380

18' 0* x 102° Q"

(5486 mm x 31090 mm)
Full-Color

Dakironics Photo Gallery

201 Daktronics Drive PO Box 5128 Brookings SD 57006-5128

Tel 888-325-8726
www .daktronics.com

Copyright ©2015 Daktronics
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Daktronics Photo Gallery

Qantas Domestic Airport - Melbourne

‘Melbourmne, Australia

Display 1
Product Line:
Spacing (Line/Pixel):
Series:
Product Category:
Lines & Calumns:.

Approx. Dimensions:
Display 2

Product Line:

Spacing (Line/Pixel):

Series: ’
Product Category:
Lines & Columns:

Approx. Dirnensions:

Video Displays

6 mm

DVN

Permanent

384 x 1,344

g8' 6" x 29' O"

{2591 mm x 8838 mm)

Video Displays
6’ mm

DVN
Permanent
384 x 624
8'6"x 13" 6"

(2591 mm x 4115 mm)

201 Daktronics Drive PO Box 5128 Brookings SD 57006-5128

Tel 888-325-8726
www .daktronics.com

Copyright ©2015 Daktronics

DAKTRENIS

'P'age 73 of 105




PHOTOGRAPHS OF VIDEO BOARDS

AX3:1178441_v1
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Main Video Board
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Digital Ribbon Boards

WL Sarvice:
dth Season

LA SAD p'!).m?;l' COL-NO:RI g"’“’:{? o . owmn By LA

wing AN THEPR 2N
g

MM ALED

FLA CHE HOU
A

TreRE
s

Page 75 of 105




Fence Display dUring
construction
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1% Base Line
Ribbon Display
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Ribbon Display
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Buckingham Doolittle & Burroughs, LLC
3800 Embassy Pkwy Ste 300
Akron OH 44333-8398

Forwarding Service Requested

Ohio Department of Taxation
Attention: Dara L. Greene, Attorney
30 E. Broad Street, 23rd Floor
Columbus, Ohio 43215
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Deloitte.

Suite 1900

250 East Fifth Street
Cincinnati, OH 45202-5109
USA

Tel: +1 513 784 7100
www.defoitte.com

January 5, 2015

Ms. Dara Greene

Attorney

Office of Chief Counsel
Department of Taxation

30 East Broad St. — 23" Floor
Columbus, Ohio 43266-0420

RE: The Cincinnati Reds, LLC
Consumer’s Use Tax-Petition for Reassessment
Assessment Serial # 8110402974
Account # 97120173
Case #; 232041117A

Dear Ms. Greene: -

The Cincinnati Reds, LLC, (“Reds™) submits this document in support of its objection to the
assessment of Ohio consumer’s use tax on the purchase of certain items that are purchased for
resale pursuant to Ohio Revised Code § 5739.01(E), which states that a taxable “retail sale™
does not include sales in which the purpose of the purchaser is to rescll the property or benefit
of the service by a person engaging in business in the same form as received.

The State has assessed use tax to the Reds on promotional items received by fans as they are
admitted to a baseball game at Great American Ballpark in Cincinnati. The State belicves the
Reds are the consumer of these items and as such the Reds would be liable for sales or use tax.

The individual fan cannat receive a promotional item without the purchase of admission to a
baseball game.

Ticket revenue is the principal revenue stream to the Reds organization and any promotional
item that is included in the admission price to incentivize Reds fans to attend a ballgame is a
business decision that is carefully thought through and paid for by the Reds ticket revenue.
This is an important part of the Reds business model and strongly considered through the Reds
budgetary procedures. The taxpayer needs to pay for every item that goes into game

" entertainment, which includes promotional matters. The budget for these items is determined
on a line by line item basis and the Reds maximize spending in this area without exceeding the
allowable budget limits. ‘ '

The Cincinnati Reds transfer the t-shirts, bobbleheads, onesies, tote bags, hands fans, vinyl
figures, blankets and jerseys in the same form as they are received and consideration is

Member of
Deloitte Touche Tohmatsu Limited
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Ms. Dara Greene
Ohio Department of Taxation
January 5, 2015

The Cincinnati Reds transfer the t-shirts, bobbleheads, onesies, tote bags, hands fans, vinyl
figures, blankets and jerseys in the same form as they are received and consideration is
received when the fan purchases a ticket to attend a baseball game and the right to receive
these items upon admittance to the game.

A copy of the contract between the Cincinnati Reds and Scarborough Research is included per
your request.

This vendor is a joint venture between The Nielsen Company and Arbitron, The company
measures purchasing habits of sports fans for teams, leagues, marketers and media
professionals. The data gathered by Scarborough is used by clients in developing corporate
sponsorships, fan development, merchandising, promotion, competitive information, ticket
sales, marketing, media selling, media placement and scheduling.

The court held in WBNS TV, Inc. v. Roger W. Tracy, Tax Commissicner of Ohio, Supreme
Court of Ohio, No.94-1432, 75 Ohio St. 3d 572, 664 N.E. 2d 938, June 5, 1996, rating
information provided to a television station by media research company was exempt from tax
as a professional service.

We appreciate your consideration of this information and timely response.

If you have any questions related to the information provided in this letter, please contact me
at 513-784-7171.

Very truly yours,

é:@@ﬁ%

Brian D. Hickey
Director

Enclosure
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SCARBOROUGH RESEARCH
SCARBOROUGH SPORTS MARKETING
LICENSE AGREEMENT

Date of Proposal: 7/16/08

This Agreement, dated as of tha 16th day of July 2008, is between Scarborough Research with offices at 770 Broadway, New York,
New York 10003 ("Scarborough®), and the Cincinnati Reds, LLC (“Licensee™, having its principal place of bustness at 100 Main Street,
Gincinnatl, OH 45202 for use only by the Cincinnati Reds and expressly not for any other enifly, subsidiary or affillate therecf,

1. LICENSE, GRANT: Scarborough hereby granis to
Licenses a limited, personal, nontransferable and nonexclusive
license o recelve and use certain data contsined in
Scarborough Repori(s) ("Data” or "Repori(s]”) prepared based
on surveys conducted for the geographic area (the “Market”}
described in Exhibit 1, attached herete and fully incorporated by
reference herein, subject to the conditions hereinafter set forth.
Such Data and Repors may be furnished to Licensee in
printed, electronic or other form, but titie thereto will remain with
Scarborough at al! fimes.

2. TERM: The term of this Agreement shall be as
provided in Exhibit 1. This Agreement shall become effactive
when countersigned by Scarborough's Contract Manager. This
Agresment will continue without regard fo Licensee's ownership
of the entity(ies) licensed hereundsr absant a valid Assignment
pursuant to this Agreement. Licensee's license to use the
Scarborough Report{s) provided hersunder shall terminate
upon issuance of the same Report(s) for the next following data
instaliment period unless Licensee is a then current Licensee of
such Report at the time of issuance.

3. LICENSE CHARGE AND PAYMENT. Licensee shall
pay a License Charge (the "License Charge"} for the Report(s)
in the amount and in accordance with the schedule set forth on
Exhibit 1. License Charges shall be payable within thirty (30}
days of receipt of invoice (fo be provided in accordance with the
schedule set forth on Exhibit 1}, A late payment charge of one
and one-helf percent {1.5%) per month will be charged on all
License Charges which are not paid within thirty (30} days after
due hersunder, such late paymeni charge not io exceed one-
twelfth (1/12) of the maximum annual percentage allowed to be
charged under state usury law. Any failure to impose a late
payment charge shall not prejudice Scarborough's right to do
so should the default continue or should a subsequent payment
not be made when due. In addition, Scarborough may, without
terminating, breaching or commiiting a default under this
Agreement: (a) accelerate or modify the payment schedule of
License Charges for the duration of this Agreement; and/or (b}
suspend delivery to Licensee of any Data or Reporis due under
this Agreement untif such time as Licensee becomes current in
its payment of all sums due hereunder; andfor (c) send
Licensee written notice that its license hereunder is suspended,
in which case Licensee expressly agrees that it shall thereafter
not use the Data or Reports previously received untif such time
as Licensee becomes current In its payments of all sums due
under this Agreement. Scarborough's suspension hereunder of
delivery of Data or Reports e Licensee, and of this license,
shall not relieve Licensse of iis obligations hereunder.
Licensea further agrees to reimburse Scarborough for all

14216 Scarb Spors 9/01 1

coltection costs and expenses (including reasenable aftorneys’
fees) incurred heraunder,

4. COPYRIGHT: PERMITTED USES: The Scarborough
Repori{s) are copyrighted. This Agreement is not a sale of the
copyright or any other rights to the Scarborough Report{s) or
any part thersof. Unauthorized copying of the Scarborough
Report(s} or any part thereof Is expressly prohibited. All Data
and Reports provided under this Agreement will be fumished to
Licansee solely for its own use, and with the understanding that
none of the information contained thersin will be disclosed or
conveyed, directly or indirectly, to any non-Licensee, provided
however, that Licensee may make available to its non-media
andfor sponsorship clients or prospective non-media and/or
sponsorship clients, such data or information as may be
legitimately useful for purposes of media planning and
selection. The individual copies of the Scarborough Repori{s)
provided hereunder and any pages thereof may only be given
or made available fo employees and authorized agents of
Licensee. For Licensee to divulge the information contained
i a Scarborough Report in a manner not permitted in this
Agresement constitutes a breach of this Agreement and an
infringement of Scarborough's copyright.  Scarborough
expressly does not grant hersunder a license to publish or post
the Data or Reports on any location on the Internet, World
Wide Web or any other global communications network and
Scarborough expressly does not grant hereunder a license fo
combine, cross fabulate, index, medel or in any way use the
Data or Reports provided hereunder with data provided from
any other source or with any other Scarborough data or reports
without Scarborough's separste prior wrilen consent.
Licensee's obligations under this Section 4 shall survive any
terminafion of this Agreement.

All disclosures of the Data shall cite the sowrce as follows:
“Source: [Year] Release [Number] Scarborough Report
Copyright [Year] Scarborough Research. All rights reserved.”

Data with low statistical reliability will be ideniified by
Scarborough.  Licensee will not release such data to third
parties as Himited hereunder without indication to such third
parties of low staiistical reliability. The foregoing proseription
includes any special tabulation data obtained by Licensee.

Subject to the following conditions, Licensee may authorize a
third party to process the Scarborough Data ficensed hereunder
on Licensee’s behalf. Licensee understands and agrees that it
may do so only on condition: (1) that said third party is a then
current Scarborough licensee in good standing who is
authorized to process Scarborough data; and (2) that all
restrictions on the uss of the Data provided under this

b))

tizl here
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Agreement shall apply with full force and effect to any data,
eslimates, reports or other output, in any form, containing or
derived from the Scarborough Data, produced by said third
party for Licensee.

5. CONFIDENTIALITY OF RESPONDENT INFOR-

MATION: Licensee agrees that all information provided by
each respondent in the surveys conducted by Scarborough,
including but not limited to names and addresses, is
confidential, and that such information is provided to
Scarboraugh with the understanding that & will remain
confidential. licensee agrees that it will not try efther bafore,
during or after a survey, or in connection with any litigation, to
determine or discover the identity of any survey respondent,
and that the anonymity of the respondents' identities will be
maintained.

6. METHODOLOGY: SCARBOROUGH AND ITS
THIRD PARTY LICENSORS MAKE NO WARRANTIES
WHATSOEVER, EXPRESS OR IMPLIED, CONCERNING:

a. DATA GATHERED OR OBTAINED BY
SCARBOROUGH FROM ANY SOURCE OR THE FAILURE
OF ANY THIRD PARTY LICENSOR TO PROVIDE ANY DATA
TO SCARBCROUGH;

b. THE PRESENT OR FUTURE METHODOLOGY
EMPLOYED BY SCARBOROUGH IN PRODUCING THE
DATA OR REFORTS; OR

c. THE DATA AND REPORTS LICENSED
HEREUNDER.

ALL DATA AND REPORTS REPRESENT ONLY THE
OFINION OF SCARBOROQUGH, RELIANCE THEREON AND
USE THEREOF BY LICENSEE IS AT LICENSEE'S OWN
RISK.

7. LIABILITIES AND LIMITATIONS OF REMEDIES:
THE SOLE AND EXCLUSIVE REMEDY, AT LAW OR IN
EQUITY, FOR SCARBORQUGH'S BREACH OF ANY
WARRANTY, EXPRESS OR IMPLIED, INCLUDING WITHOUT
LIMITATION ANY WARRANTY OF MERCHANTABILITY OR
FITNESS, AND THE SOLE AND EXCLUSIVE REMEDY FOR
SCARBOROUGH'S LIABILITY OF ANY KIND, INCLUDING
WITHOUT LIMITATION LIABILITY FOR NEGLIGENCE OR
DELAY WITH RESPECT TO THE DATA OR REPORTS AND
ALL PERFORMANGCE PURSUANT TO THIS AGREEMENT,
SHALL BE LIMITED TO A CREDIT (FOR EACH REPORT
MATERIALLY AFFECTED BY ANY SUCH BREACH) TO
LICENSEE OF AN AMOUNT EQUAL. TO, AT THE MAXIMUM
AMOUNT, THE LICENSE CHARGE PAID BY LICENSEE
WHICH S ATTRIBUTABLE TO THE MATERIALLY
AFFECTED DATA CR REFPORT. IN NO EVENT SHALL
SCARBOROUGH BE LABLE FOR INCIDENTAL CR
CONSEQUENTIAL DAMAGES, NOR SHALL IT BE SUBJECT
TO INJUNCTIVE RELIEF WITH RESPECT TO THE
PUBLICATION OF ANY DATA CR REPORT. LICENSEE
UNDERSTANDS THAT DATA AND RBEPORTS EITHER
WOULD NOT BE PREPARED OR WOULD BE AVAILABLE
ONLY AT A SUBSTANTIALLY INCREASED LICENSE
CHARGE WERE IT NOT FOR THE LIMITATIONS OF

Scarb Sports 8/01 2

LIABILITIES AND REMEDIES AS SET FORTH IN THIS
SECTION,

Licensee agrees that it will notify Scarborough in writing of any
alleged defect in any Report within thirty (30) days after
Licensee learns of said alleged defect. Licensee further agrees
that any action to be brought by it concerning any Data or
Report shall be brought not more than one (1) year after such
Data or Report was orlginally published by Scarborough.

8. DEFAULT AND TERMINATION: Scarborough may
terminate this Agreement immediately upon written notice to
Licensee in the event Licensee becomes delinguent by more
ihan thirty (30) days in its payment or should Licensee default
in any other condition or obligation of this Agreement. In
addition, Scarborough may, in the event it ceases to produce
the services provided hereunder, immediately terminate this
Agreement at any time on written notice fo Licensee,

9, ASSIGNMENTS AND CHANGES IN LICENSEE'S
STATUS: (a) Scarberough shall be entitled to assign any of its
fights or obligations under this Agreement, including the
License Charge or any other charge{s) payable hereunder.
Licensee may not assign either its rights or obligations under
this Agreement without pricr written consent of Scarborough,
which consent will not be unreasonably withheld. In the event
Scarborough consents to the assignment of this Agreement,
Scarborough reserves the right o redetermine the rate 1o be
charged to the assignee.

{b) Licensee acknowledges and agrees that the
License Charge hersunder is based on Licensee’s cument
business status and in the event it is purchased by or is
otherwise merged with another business entity, Licensee
remains fully obligated hereunder and may only be releassd
from such obligations upon valid assignment of this Agreement.
Licensee agrees that if its ownership, operating or sales policy,
or business status or relationships change, it will report the date
and natwre of such change and its current status to
Scarborough within thirly (30} days of such change; and that
the License Charge or any other charge(s) hereunder may be
re-determined due to such change, effective the first menth
thereafter. Licensee’s failure or refusal to notify Scarborough of
the changs in its status as described herein shall not impair
Scarborough’s right to redetermine the License Charge or any
other charge(s) hereunder.

10, SALES AND USE TAXES: Licensee shall pay to
Scarborough any sales, excise, gross-receipts, service, use or
other taxes now or hereafter imposed upon or required to be
coflected by Scarborough by any authority having jurisdiction
over the Market(s) being surveyed or over any location to which
Licensee direcis Scarborough to deliver the Data or Reports, in
any form, and such obfigation shall survive the termination of
this Agreement and/or license.

11, RESEARCH STANDARDS AND PROCEDURES: (a)
Scarborough reserves the right to change at any time the
geographical territory comprising the Market(s), #s policies and
procedures, survey dates, survey length, survey frequency,
sampling procedures, methodology, method of Data or Report
delivery, Data or Report content, Data or Report format, and to

QM@ V140
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cancel surveys and the preparation of Data or Reports.
Scarborough need not produce Data or Reports whenever, in
its judgment, insulfficient data are available to meet its minimum
research standards or any event has jeopardized the reliability
of the data. In the event that the Data andfor Reporis are not
produced, Licensea shall receive, at Scarborough's option, a
refund or a credit refiecting the periodic charge(s) paid by
Licensee aftributable to the unpublished Report.

(b} In the event any cause(s) prevents Scarborough
from conducting any survey in accordance with its Dascription
of Methodology, schedules, or other publications, Scarberough
reserves the right to produce abbreviated Heporis. Licensee
hereby consents o such abbreviated Reports under such
circumstances. in the event that such abbreviated Report
covers a substantialiy decreased geographic area, or deletes
twenty-five percent {25%) or more of the survey days from the
aggregate number of survey days scheduled, Licensee shall be
enfitled to either a proportionate refund for the abbreviated
Report, or a full refund for the abbreviated Report, upon return
of the abbreviated Report within ten {10} days, at Licensee's
option,  Further, Scarborough reserves the right in its sole
discretion to augment available daia by means of expanded or
extended samples and Licensee agrees it shall not be entitied
to any refund in such event.

AGREED TO:

Licensee: Cincinnatl Reds, LLC

100 Main Street
Cincinnati, OH 45202

By: (%,,;u ()\M LJ-M%}’\
VP (,arPMﬂz,(

Date: '7//{. C;/ 0§

Scarb Sporis 8/01 3

12. GOVERNING LAW: This Agreemernt shall be
construed and enforced in accordance with the laws of the
State of New York exclusive of its choice of law ndes. The
parties expressly agree that any and all disputes arising out of
or concemning this Agreement will be litigated and adjudicated
exclusively in State andfor Federal courts located in the State
of New York, and each parly consents to and submits fo such
jurisdiction.

13. ENTIRE AGREEMENT: This Agreement represents
the entire agreement between the parties conceming the
subject matter hereof, notwithstanding any previous
discussions of understandmgs, and shall not be deemed fo
have been modified in whole or in part sxcept by wrilten
instrument signed hereafter by officers or other persons to
whom the parties have delegated such authority.

14, SEVERABILITY: Any litigated questicn ragarding the
legality, enjorceability or validity of any section or part hereof
shall not affect any other section, and i any secfion or part
hereof is ullimately determined ilfegal, invalid, unconstitutional
or unenforceable, that section or part theraof shall be severed
from this Agreement and the balance of the Agreement shall
thereafter remain in full force and effect for the remainder of the
Term.

AGCEPTED BY:

SCARBOROUGH RESEARCH
By: W
Contract Manager

Date: 7/2— ff/ﬂg
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Market(s) Provided:

License Charge:

Term begins: 7/16/08;

First Report: Release 1, 2008 (R108);

Exhibit 1

Cincinnati

ends: 5/15/11,

Last Report: Release 2, 2010 (R210).

2008 Data | 2009 Data | 2010 Data
Annual License Charge $23,200 $24,200 $25,200
5. Billing Information:
2008 Data 2009 Data 2010 Daia
Each Payment Amount $2,320 $2,016 $2,100
Number of Paymenis 10 12 12
Date of First Payment 8/15/08 6/15/09 6/15(10
Date of Last Payment 5/15/09 5/15/10 5/15/11
Scarb Sports 9/01
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SCARBOROUGH RESEARCH
Supplementary Services License Agreement

THIS LICENSE AGREEMENT s supplemantary to the Scarborough
Research License Agresment ('Basic Agreement”), for a Term
commencing 7/16/08 and ending 5/15/11, now existing between
Secarborough Research {"Scarborotigh'} and the Cincinnati Reds, L1L.C
("Licensee”) for use only by: Cincinnati Reds

THIS LICENSE I8 EXPRESSLY SUBJECT 70O THE BASIC
AGREEMENT AND THE TERMS ON THE REVERSE HEREOF,
Licenses is permitted to receive and use, as detaited hereunder,
certain computer software programs and/or data andfor other services
which are supplemeniary o the Basic Agreement (such services
collectively andfor individually referred to herein as the “Supplementary
Service(s)"), which are expressly subject to the Terms and Conditions
on the reverse of this Agreement.

a. Service: PRIME NEXT software

First Report: R108 Last Report R210

Annual License Charge for Reports for;
2008: % (included in Scarborough agreement}
2009 $ (included In Scarborough agraement}
20%%: $ (included in Scarborough agreement)

Term begins: 7/16/08; ends: 5/15/11
Satd Charge will be invoiced and payable: (included in Scarborough
agreement}

b. Service:
First Report Last Report
Annual Licensa Charge for Reports for:

Term begins:
Said Charge will be involced and payable; {inciuded in Scarborough
agreement}

¢. Service:
First Report: Last Report:
Annual License Charge for Reports for:

o 57 &0 &N

AGREED TO:

Licensee: Cincinnati Reds, LLC

For: Gincinnatl Reds

By (authorized signature): ’h,_./(_j &&q by {t/‘(‘

Name: l%’«.(‘ RC\ALQ{‘{W
{lype or print ab8ve signaiurs)

e VP Lorpecdds S
Date: ‘7/ f ("/ %

Date of Proposal: 7/16/08

Term begins: , ends:
Said Charge will be invoiced and payable

d.  Service:
First Reporl Last Report:
Annual License Charge for Reporis for
iR
i
-
)
"3
Term begins: i+ ends:

Sakd Charge will B¢ invoiced and payable:

Sendinvoiceto:  Bifl Reinberger
100 Main Strest
Cincinnati, OH 45202

Ship to: Scarboroughdstivers.com
breinberger@reds.com

Salesperson: Darren Hayden
New Order __XX___ Renewatl Addendum

Specs (disk size, tape type, elc.):
1. CD-ROM -~ PRIME NEXT

Market(s): Gincinnati

ACCEPIED BY: 7 /ﬁ -
o Conrracﬁ:g{%/
Date: 7 / 2.1/ Z /

SCARBOROUGH RESEARGH
770 Broadway
New York, New York 10003

SEE NEXT PAGE FOR ADDITIONAL TERMS AND CONDITIONS

#2358 v1 Scark Supp. 6/2/00
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Terms and Conditions

1. ncorporation of Basic Agreement:

{a) All terms and congditions of the Basic Agreement are hereby
incorporated into this Supplementary Agreement by reference with the same
jorce and effect as if printed at length herein and are applicable 1o any
Supplementary Service provided hereunder,

{b} In order to receive a license to and access to any
Supplementary Service, Licensee must be then currently ficensed to
receive and use Scarborough Dala and/or Reports pursuant to the Basic
Agreement.

In the event the Basic Agreement terminates, expires or becomes
suspended for any reason, this Agreement and License(s) shall terminate,
expite or become suspended concurrentiy tharewith.

2, Mode of Uge: Where use of a compirer is negessary 1o access,
recelve and use any Supplernentary Service, Licenses will obtain, from a
vendor of its chelice, computer equipment and an operating system
conforming to the minimutn specifications previously provided to Licensee.
Licensee acknowiedges that i such conforming equipment and systems
are not obtained, the Supplementary Services may not operate properly.
Scarborough does not warrant the operation of any Supplerentary
Service on any system configuration that does not conform to the
specifications previously provided.

3. License Charges:
(a)} ‘License Charges” for each Supplementary Service shall be
paid as Indicated on the face of this Agreement.

(b} In additlon to and together with the License Charge,
Licensee agrees to pay any sales, excise, gross-receipts, service, use or
other tax now or hereafter imposed upon or required to be collected by
Scarborough in conjunction with the provision of these Supplementary
Services.

{c) ‘Scarborough expressly reserves the right to change any

. License Charge for any Supplementary Service on prior written notice.
Within thirty (30) days following such notice, Licensee may eanced only
such Supplementary Service for which Scarborough has ennounced an
increased charge, by notifying Scarborough in writing. in the absence of
timely canceliation, this License Agreement as to such Supplementary
Service shall continue and the new License Charge shall become payahle
as invoiced. '

4. Termination: in addition to rights of termination stated elsewhsre in
this Agreement or in the Basic Agreement, Scarborough may, in the event
it ceases to produce any Supplementary Service provided hereurgler,
immediately terminate this Agreement, at any fime on written notice to
Licensea.

5. Interruptions: Licensee agrees that Searborough is not respensible for

computer and/or felephonic communications interrupted by any
Supplementary Service system failure, telephonic disiuptions, weather,
acts of God, force majeure or acts of third persens not connected with or
controtled by Scarborough Research, nor for any additional expenses
incurred by Licenses for subsequent andfor additional compulter runs
necessitated by such disruptions or interruptions.

6. Hestrictions on Licensee’s Use!

{&) Licensee acknowledges that the Scarborough Supple-
mentary Services are proprietary o and copyrighted by Scarborough
and/for or third parties ("Third Party Licensors") who have licensed
Scarborough to use and sublicense certain portions of the Supplementary
Services which are proprietary to such Third Party Licensors.

{b) Licensee agrees that i will not provide, loan, lease,
sublicense or self in whole or in part the Scarborough Supplementary
Services, or data licensed by or to Scarborough and included with such
Supplementary Services, to any other party or entity in any form,

(c) This restriction extends to, but is not fimited to, any and all
organizations selfing or buying time to or from Licensee and any and all
organizations providing data processing, software or computer services to
Licensee.

#12359 v1 Scarb Supp. 6/2/00

{d} Licensee agrees that it will not uss the Scarborough Supplementary
Services under the confrof of computer programs written by its employses,

_.agents or others. Scarborough makes no commitment to disclose to others

the structure, format, access keys or other technical particulars of the
Scarborough Supplementary Services.

(e) Subject io the following conditions, Licensee may aufhorlze a
third party to process the Scarborough Data ficensed hereunder on
Licensee's behalf. Licensee understands and agrees that # may do so only
on condition: 1} that said third party is a then current Scarborough licensee
in good sianding who is authorized to process Scarborough Dats; and 2)
that all restrictions on the use of the Data provided under this Agreement
shall apply with ful force and sffect to any data, reports or other cuiput, in
any form, containing or derived from the Scarborough Data and Reports,
produced by said third party for Licenses.

7. Changes In Scope of Supplementary Services: Scarborough
reserves the right from time to time to change, amend, enlarge or enhance
the Supplementary Services in any manner from that which was initiatly
delivered hereunder.

8. Methodology: SCARBUROUGH AND ITS THIRD PARTY
LICENSORS MAKE NO WARRANTIES WHATSOEVER, EXPRESS OR
IMPLIED, INCLUDING WITHOUT LIMITATION ANY WARRANTY OF
MERCHANTABILITY OR FITNESS, CONCERNING:

1A} DATA GATHERED OR OBTAINED FROM ANY SOURCE
OR ANY SUPPLEMENTARY SERVICE PROVIDED BY SCARBOROUGH
OR THE FAILURE OF ANY THIRD PARTY LICENSOR TO FROVICE
DATA OR SERVICES TO SCARBOROUGH;

(B) THE PRESENT OR FUTURE METHODOLOGY EMPLOYED
BY SCARBOROUGH IN PRORUCING ANY SUPPLEMENTARY
SERVICES; OR

C) THE SUPPLEMENTARY SERVICES LICENSED HERE-
UNDER. ANY COMPUTER SOFTWARE PROGRAM(S) PROVIDED
HEREUNDER IS PROVIDED “AS IS ~ WHERE 1S”.

ALL SUPPLEMENTARY SERVICES REPRESENT ONLY THE OPINION
QF SCARBDROUGH. RELIANCE THERECN AND USE THEREQF BY
LICENSEE IS AT LICENSEE'S OWN RISK.

8. Limitation of Scarborough’s Liability and Licensee’s Remedies:
THE SOLE AND EXCLUSIVE REMEDY, AT LAW OR IN EQUITY, FOR
SCARBOROUGH’S BREACH OF ANY WARRANTY, EXPRESS OR
IMPLIED, !NCLUDING WITHOUT LIMITATION ANY WARRANTY OF
MERCHANTABILITY OR FITNESS, AND THE SOLE AND EXCLUSIVE
REMEDY FOR SCARBCROUGH'S LIABILITY OF ANY KIND,
INCLUDING WiTHOUT LIMITATION LIABILITY FOR NEGLIGENCE OR
DELAY WiTH BESPECT TO ANY SCARBOHOUGH SUPPLEMENTARY
SERVICE AND ALL PERFORMANCE PURSUANT TO THIS
AGREEMENT, SHALL BE LIMITED TO THE REFUND {FOR EACH
SUPPLEMENTARY SERVICE MATERIALLY AFFECTED BY ANY SUCH
BREACH) TO LICENSEE OF AN AMOUNT EQUAL TO THAT PORTION
OF THE LICENSE CHARGE INCURRED AND PAID FOR IN THE TIME
PERIOD DURING WHICH SUCH SUPPLEMENTARY SERVICE WAS
MATERIALLY AFFECTED BY THE BREACH, IN NO EVENT SHALL
SCARBOROUGH BE LIABLE FOR INCIDENTAL OR CONSEQUENTIAL
DAMAGES, NOR SHALL IT BE SUBJECT TO INJUNCTIVE RELIEF
WITH RESPECT TO ANY SUPPLEMENTARY SERVICE. LICENSEE
UNDERSTANDS THAT THE SUPPLEMENTARY SERVICES EITHER
WOULD NOT BE AVAILABLE OR WOULD BE AVAILABLE ONLY AT A
SUBSTANTIALLY INCREASED LICENSE CHARGE WERE IT NOT FOR
THE LIMITATIONS OF LIABILITIES AND REMEDIES AS SET FORTH N
THIS SECTION.

16, Severabillty: Any litigated question regarding the legality, enforce-
ability or validity of any section or part hereof shel! not affect any other
section, and if any section or part hereof is uftimately determined iltegal,
invalid, unconstitutional or unenforceable, that section or part hereof
shall be seveted from this License Agreement and the balance of the
License Agreement shall thereafter remain in full force and effect for the
remainder of the Term,
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Office of Chief Counsel

Department of 30 E. Broad St., 22™ Floor
lepartment of Columbus, OH 43215

Taxation (614) 466-6750
www.siate.oh.us/tax/

stmRterHTeTs LA

Chio
August 6, 2014

The Cincinnati Reds, LLC
100 Main Street
Cincinnati, OH 45202-4109

HEARING NOTICE

REPRESENTATIVE OF RECORD:
Deloitte Tax LLP

Attn: Brian D. Hickey

250 East Fifth Street

Suite 1900

Cincinnati, OH 45202-5109

Re: Sales/Use Tax
Assessment No. 8110402974

This matter is set for hearing on Wednesday, September 17th, 2014 at 10:00 am at the Rhodes
State Office Tower, 30 East Broad Street, 22" Floor, Columbus, Ohio. If you would prefer to have
the hearing conduced on the telephone, simply call (614) 466-6750 at the appointed time and ask to
speak with Dara Greene.

Please be prepared to discuss the issues under dispute and present all legal arguments you wish
to have considered. Also, if you have any additional written information that you wish to submit,
please do so prior to the time of the hearing. '

If you have a conflict with the hearing date, please call me at (614) 466-6750. If you do not

participate in the hearing, the matter will be considered on the basis of the information in the
possession of the Commissioner and a final determination will be issued.

Sincerely,

Dara L. Greene, Attorney
Office of the Chief Counsel
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Deloitte Tax LLP

De loitte. prce
77 250 East Fifth Street

FE% ‘E ig 25}32 Suite 1900
L

Cincinnati, OH 45202-5109
USA

. Tel: +1 513 784 7100
h www.deloitte.com

OHIC SEPRRTIE Vﬁ
OFECE OF THE TR

February 10, 2012

Mr. Joseph W, Testa

Tax Commissioner

State of Ohio

Department of Taxation

30 East Broad St. — 21* Floor
Columbus, Ohio 43266-0420

RE: The Cincinnati Reds LLC
Consumer’s Use Tax-Petition for Reassessment
Assessment Serial # 8110402974
Account # 97120173
Case #; 232041117A

Dear Mr. Testa:

The Cincinnati Reds LLC, (“Reds”)} submits this Petition for Reassessment in response to the
enclosed Notice of Assessment dated December 13, 2011 (see attached) and a hearing is
requested with respect to the matters covered by this protest. This request is made pursuant to
Ohio Revised Code §5739.13.

The Reds hereby objects to the items described below for the sales/use tax assessment for the
period 01/01/08 through 12/31/10. The following is a brief narrative of the reasons for such
objections.

Issue One

The Reds have filed an application to enter the Ohio’s Consumer Use Tax Amnesty program.
At this time a determination has not been received from the State on this application. If the
taxpayer is allowed to enter the amnesty program, it requests that all transactions before
January 1, 2009 be removed from the audit assessment.

Issue Two

Video Displays/Scoreboard

The Reds centend that purchases from Daktronics Inc. and Sony of video displays/scoreboard
were incorporated into real property under the terms of a construction contract and per Ohio

Member of
Deloitte Touche Tohmatsu
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Mr. Joseph W. Testa
Ohio Department of Taxation
February 10, 2012

Revised Code § 5739.01(B}(5), the contractor is the consumer of the personal property and is
liable for the sales tax on the purchase of the property.

In Polaris Amphitheater Corncerts, Inc. v. Delaware Cty. Bd. of Revision (Jan. 26, 2007), BTA
No. 2004-V-1294, unreported, reversed on other grounds, 118 Ohto St. 3d 330, 2008-Ohio-
2454 held that various components of an outdoor theater complex including several large
video projection screens should be classified as real property and were not business fixtures.

Issue Three
Promotional Items Sold with Admission

The Reds contends that certain promotional items are purchased for resale pursuant to Ohio
Revised Code § 5739.01(E), which states that a taxable “retail sale” does not include sales in
which the purpose of the purchaser is to resell the property or benefit of the service by a
person engaging in business in the same form as received.

The State has assessed use tax to the Reds on promotional items received by fans as they are
admitted to a baseball game at Great American Ball Park in Cincinnati. The State believes the
Reds are the consumer of these items and, as such, the Reds are liable for sales or use tax.

However the State’s position does not consider that individual fans cannot receive a
promotional item without the purchase of admission to a baseball game. The promotional item
therefore is considered to be included in the price of admission and admissions are specifically
scoped out of Ohio’s sales/use tax laws. As such, the promotional item should not have use
tax levied against this purchase,

Furthermore, ticket revenue is the principal revenue stream to the Reds organization and any
promotional item that is included in the admission price to incentivize Reds fans to attend a
ballgame is a business decision that is carefully thought through and paid for by the Reds
ticket revenme. This is an important part of the Reds business mode! and strongly considered
through the Reds budgetary procedures. The taxpayer needs to pay for every item that goes
into game entertainment, which includes promotional matters. The budget for these items is
determined on a line by line item basis and the Reds maximize spending in this area without
exceeding the allowable budget limits.

Issue Four
Advertising Materials
The Reds contend that certain purchases of advertising materials are exempt from Ohio sales

and use tax pursuant to Ohio Revised Code § 5739.02(B)(35). These advertising materials
“price and describe™ an item for sale, which are the admission to a baseball game or games.
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Mr. Joseph W. Testa
Ohio Department of Taxation
February 10, 2012

Issue Five
Research Services

The Reds contend that purchases from Scarborough Research are exempt from tax per Ohio
Revised Code § 5739.01(B)(3),{Y)(2), that states professional and personal services are
exempt from sales and use tax.

Scarborough Research provides research and market data on lifestyle, media behaviors and
demographics of American consumers,

The Reds position is supported by Ohio Common Law. The court held in WBNS TV, Inc. v.
Roger W. Tracy, Tax Commissioner of Ohio, Supreme Court of Ohio, N0.94-1432, 75 Ohio
St. 3d 572, 664 N.E. 2d 938, June 5, 1996, rating information provided to a television station
by media research company was exempt from tax as a professional service.

Other Issues Not Being Objected to Currently

As a result of the Ohio Supreme Court decision in CNG Development Company v,
Limbach, No. 91-211, February 19, 1992, 584 NE2nd 1180, 63083d, taxpayer reserves the
right to raise the following issues:

Whether the Notice of Assessment constituted a denial of Equal Protection and Due Process of
law for purposes of the United States and Ohio Constitutions, or whether the Notice of
Assessment imposed sales/use taxes on transactions which are not within the taxing power of
the State of Ohio by virtue of the United States and Ohio Constitutions.

Whether the Notice of Assessment constituted a violation of the Commerce Clause and/or
Supremacy Clanse of the United States Constitution.

Whether the issuance of the Notice of Assessment was contrary to the prior administrative
rules, releases, rulings and pronouncements promulgated by the Commissioner.

The taxpayer reserves the right pursuant to Ohio Revised Code §5739.13 to submit additional
support for the issues protested and to submit any additional issues we discover between the
date of this Petition and the Commissioner’s final determination.

We appreciate your consideration of this information and timely response.
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Mr. Joseph W. Testa
Ohio Department of Taxation
February 10, 2012

If you have any questions related to the information provided in this letter, please contact me
at 513-784-7171.

Very truly yours,

Brian D. Hickey
Director

Enclosure
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Compliance Division

P. O. Box 1090

Columbus, OH 43216-1090
Phone: 1-888-297-7150

Fax; 1-614-387-1847 ,
TTY/TDD; 1-800-750-0750 -
lax.chio.gov :

TR

7193 2971 4920 090k 3758
NOTICE OF ASSESSMENT

Ohio Department of
(I TAXATION

December 13, 2011

7958670111207 [TAS
THE CINCINNATI REDS, LLC
100 MAIN ST

CINCINNATI, OH 45202-4108
Audit Type: FA

Case Type: 3

Pursuant to Section(s) 5703.261, 5739.12, 6739.13, 5739.152, 5739.133, 5739.15, 5739.33, 6741.11, 5741.12,
5741.13, 5741.14 of the Ohio Revised Code The Tax Commissioner Hereby Certifies the Followmg

CONSUMER'S USE TAX ASSESSMENT #: 8110402974

CASE TYPE: 3 (*} Refer to Definitions ACCQUNT #: 97120173
PERIOD ASSESSED: 01/01/08 thraugh 12/31/10 CASE #; 232041117A
ADDITIONAL ADDITIONAL
TAX INTEREST PENALTY CHARGE CHARGE PENALTY
$727,296.26 $84,449.75 $109,085.33 $0.00 $0.00
QTAL ASSESSMENT DUE: $920,771.34

| HEREEY CERTIFY THE FOLLOWING TO BE A TRUE AND
CORRECT COPY QF THE ACTION OF THE TAX COMMISSIONER
TAKEN THIS DAY WiTH RESPECT TO THE ABOVE MATTER,

Notics to taxpayers in Bankruptcy: This assessment is
a nolice of {ax deficiency permissible pursuant to
11USC 362(b) (9).

TAX COMMISSIONER, STATE OF QHIO
ASATO095

MAKE CHECK PAYABLE TO - TREASURER OF STATE

RETURN THIS PORTION WITH YOUR REMITTANCE AND/OR
CORRESPONDENCE PERTAINING TO THIS MATTER

CONSUMER'S USE TAX 410
ASSESSMENT PAYMENT COPY
Amount Owed: $920,771.34
THE CINCINNATI REDS, LLC
Account #: 97120173

Assessment#: 8110402974
Notice #: 7958670111207 -

Enter Amount Paid:

.. ******State Use only*i'l'i**

PMT “ITAS

Vee L. 7.0 PaymentCode:
“ ' ' Payment Date: _

OTC #:
Case #: 232041117A

QHIO DEPARTMENT OF TAXATION
P.O. BOX 1080
COLUMBUS, OH 43216-1090

0354L097220173L2008020120101231001 7958070111 2070080000000000920771340
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IMPORTANT lNFbRMATEON ABOQUT YOUR ASSESSMENT B ASAT0095

GENERAL INFORMATION . .

You have sixly days from the date shown on the enclosed tax assessment to pay the assessmant in full without additional
interest. The Tax Depariment does not arange for instaliment payments; however, you may make partial payments anytime
and they will be credited against the amount you owe. Sixty days from the date you receive this assessment, the assessment
becomes final and is sent to the Attorney General's Collection Enforcement Section, That office may obtain a lien andior
contract with a private attorney and/or collection agency to enforce collection of this assessment. The Attorney General's
Collaclion Enforcement Section can agres io a one-year payment plan, under centain condifions. Unpaid amounts will bear
interest at the rale prescribed by Ohio Revised Code 570347 from the day the Tax Comnissioner issues the assessment
uniil paid.

IF YOU DISAGREE WITH THE ASSESSMENT

You have sixly days from the date you receive this assessment to flle a petition for reassessment at; Chio Department of
Taxation, Compliance Division, P.O. Box 1090, Columbus, OH 43216-1080. Yeur petition must be in wriling and signad by
you or your authorized agent.

Woe wili schedule a hearing only if you request a hearing with your timely filed petition. If you send the pefition by certified mail
or other delivery service authorized by Ohio Revised Code 5730.056, the postmark date is considered as the date fifed,
However, if you send the petition by regular mail, the date the State receives the petition is the date filed. The Ohio Revised
Code requires the dismissal of petitions which do not mest statutory requirements,

PAYMENT REQUIREMENTS
Bales/Use tax, no payment is requirad.

Employer Withholding/School District Employer Withholding assessments issued on or after October 15, 2008
Generally, no payment is required. However, the amount asssssed must be paid no later than the last day the pastifion may
be filed, if:

1. Aretum was filed showing no iax Hability, but the reporied amount was not based on the computations
required by law. :

2. No return was filed, except if the person had no nexus or if a properly completed return wouid resuitin a
liabiiity of one dollar or less,

3. The Tax Commissioner determined that the filed return was lalse, fraudulent or frivelous.

Employer Withholding/School District Employer Withholding assessments issued prior to October 18, 2008 and all
Corporation Franchise assessments
The amount assessed must be paid no later than the last day the petition may be filed, if:

1. Your sols objection is the assessed penalty or interest, full payment of the assessment including interest, but not penalty,
is required.

2, Prior to the dafe the assessment was issued you fafled to file the annual return or any amended retums required by law for
the given tax period, you must pay the entire assessment including interest, but not penalty,

3. Prior to the date the assessment was issued you flled the annual repert and afl amended reports required by law, but you
did not pay the entire {ax shown due on the reporis you filed, you must pay that portion of the assessment representing the
unpaid balance shown on the repori(s).

4. CORPORATE NEXUS - (This applies to Corporation Franchise tax assessments only) The comoration assessed
does not dispute that it is a taxpayer but claims the protection of Section 101 of Public Law 86-272, 73 Stat. 555 15
U.S.C.A. 381, as amended, the corporation must pay with the pstition only the "Net Worth™ portion of the tax along with the
reiated litter tax (Ohic Revised Code Sections 5733.06(C), 5733.065{C}2), and 5733.066(C)). You must also pay any
related interest and penalty. If the comporation assessed dispuies that it is a taxpayer, no payment is required.

NOTE: If none of the conditions outiined in 1 - 4 apply, ho payment is required.

RESPONSIBLE PARTY ENFORMATION
Your petition for reassessment must contain an explanation as to why you are not fiable. The only Issue you can raise is
whether or not you are a responsible person for this debt.

A NOTE ABOUT INTEREST

interest accrues at the rate prescribed by Ohio Revised Code 5703.47 on any unpaid amount of the assessment, which is
determined to be cotract from the date of the assessment fo the date of payment. Any overpaid amount will be refunded with
interest af the same rate.

CASE TYPE DEFINITIONS

1. D@ Delinquency assessment issued for failure to file a return. .

2. NR  Nonremittance assessment issued jor failure 1o timely pay reported {ax and/or the return contained an error.
8. FA  Field Audit assessment generated based on a field audit.

4. OA  Cfiice Audit assessment generated based on an in-house office audit.

5. BC Bad Check

6. RP  Responsible Parly assessment generated as a result of a taxpayer's responsible party status to a trust tax.
7. JEP Jeopardy assessment,

8. DSC Discovery assessment/estimated liability,

8. ENF Assessment issued as a result of an enforcement action.

10. UTA Use tax amnesty assessment Issued as a result of failure to pay reported fiability.

For additiona! information refer o the sections of the Chio Revised Code listed at the top of your assessment notice.
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Ohio

Department of Ohio Department of Taxation

Tax Form SUT REM

Taxation AUDIT REMARKS Rev. (4-09)
TAXPAYER INFORMATION

Name The Cincinnati Reds, LLC

Address 100 Main Street
- | Cincinnati, OH 45202 T T
Account # 97120173

Assignment # 232041117

FEIN/SSN  131-1002055

Charter# | 1115379

Taxpayer Contact

Name | Douglas Healy

Title VP - CFQ

Phone #/Fax # (513) 765-7010/(513) 765-7818
Email dhealy@reds.com

External TBOR Representative (if applicable)

Firm

Phone #/Fax #

Email

| Audit Pericd: 01/01/2008 through 12/31/2010

! Audit Type: SUT - Purchases

AUDITOR INFORMATION
Auditor(s) name
Name Dale Race SP2577
Name Iris Wilson SP3734
Name Sara Young SP3736
!
December 5, 2011 The Cincinnati Reds, LLC AR_l of 9
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Bepartment of Ohio Department of Taxation Tax Form SUT REM
Taxation AUDIT REMARKS Rev. (4-0%)

Chio

BUSINESS OVERVIEW

professional baseball teamn in Cincinnati, Ohio. The Cmcmnatl Reds were the first all professional baseball
team in the United States, it was founded in 1882 as the Cincinnati Red Stockings and joined the National
League in 1890. The Cincinnati Reds are currently in the Central Division of the National League. The
Cincinnati Reds have won five World Series titles and nine National League pennants as of the 2010 season.
The Cincinnati Reds currently play in Great America Ballpark. The taxpayer maintains a website at:
www.reds.com.

Cmcmnat1 Ohio 45202. The Cmcmnatl Reds have one minor league baseball affiliate located in Ohio, the
Dayton Dragons located in Dayton, Ohio which is a separate enitity. The Cincinnati Reds make some "
purchases of equipment and supplies that are shipped to Dayton. These are Cincinnati Reds LLC purchases not
Dayton Dragon purchases.

sprmg raining in Goodyear Arizona. The taxpayer does maintain minor league baseball affiliations with teams
located outside of Ghio. These teams would currently include:

Louisville Bats located in Louisville, Kentucky

Carolina Mudcats located in Zebulon, North Carolina
Bakersfield Blaze located in Bakersfield, Cakifornia

Billings Mustangs located in Billings, Montana

Arizona Reds located in Goodyear, Arizona

Dominican Reds located in Boca Chica, Dominican Republic
Veneczuelan Reds located in Valencia, Venezuela

HPILGLE <
The most recent change was in 2006 when a group headed by Robert Castellini purchased atotal of 70% of the
LLC from Carl Lindner. Mr. Lindner maintains ownership of the other 30% of the LLC.

-] Comment [ANM7]: Describe issues encountered
, L dunng Tast audit cycle and how they were resolved,
AUDIT leSTORYL ____________________________________________________________ - status ofappca]s & settlement agreements that may
exist, .
Prior Audit Period(s): The auditor found three prior audits and one prior refund claim for the taxpayer. The Frovide a list of prior audit péviods (minitum of last

f ) audit cycte if any) for same type of audit. Reference
AMS numbers and perlods covered are: " | information obtained from any of the following
sources: AMS, OFAST Central Location, Narrative

AMS #232004067, period 10/01/1998 to 09/30/2001 Purchase audit on account 97-120713, paid in Tull. " | Database, TDS. Depending on :lhe ciroumstances

additional details may be needes

AMS #232024532, period 01/01/2002 to 09/30/2005 Purchase audit on account 97-120713, payment made.

December 3, 2011 The Cincinnati Reds, LLC AR-2 Of 9
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Oh' Department of Chio Department of Taxation Tax Form SUT REM
10 Taxation AUDIT REMARKS Rev. (4-09)

AMS #235027358, period 01/01/2002 to 09/30/2005 Refund Claim on account 97-120713, used as payment on
audit AMS #232024532.

AMS #231026592, period 11/01/2002 to 10/31/2005 Sales audit on account 31-272151, payment received.

Issues: Not Applicable

Appeals: The taxpayer filed an appeal on AMS assignment number 23 1026592, Assessment number
7060421187, for remission of the penalty added to the audit. The penalty was reduced by 60% by the appeals
officer.

Resolutions: Not Applicable

Settlement Agreements: Not Applicable

-} Comment [AFSO]: Foreach i ype: =0 -
Giveaccapnt number, if registered indicate status of,
e etc.), Indicate if they hiave’

OTHER TAX TYPE ACTIVITY:

Corporate Franchise/Income: Account 01505650, effective date 10/12/1999. No returns filed, taxpayer is a
LLC.

Employer Withhelding: Account 51612287, effective date 03/01/1981. Returns have been filed and paid for
the entire audit period. No current audit assignments,

December 5, 2011 The Cincinnati Reds, LLC AR-3 of 9

Page 99 of 105




Tax Form SUT REM
Rev. (4-09)

Department of

Ohio Department of Taxation
Taxation

AUDIT REMARKS

Chio

Pass-through Entity: Account 31-1002055. Retums filed through 2009 return.

Personal Property/Dealer in Intangibles: Account 10666083. Retumns filed through 2608 return,

Commercial Activity Tax: Account 93013983, registered 07/01/2003. Returns have been filed and paid for
entire audit period. Account was audited for the period 07/01/2005 — 12/31/2007.

es:_Account 31272151, closed effective 05/31/2006.

AUDIT SCOPE

accrued. The ?ai;}:ayer has increased the frequency of “giveaway™ games. The taxpayer purchased the new
scoreboard/display system in 2009, The auditor also reviewed the taxpayer consumer use tax filings and found
them to have not changed after the previous audit period.

All capital and expense purchases reviewed for taxability.

: ¢t diiring the Audit; hase re
were reviewed at the taxpayers headquarters located at 100 Joe Nuxhall Way, Cincinnati, Ohio. The record
review took place from June 7 to June 29, 2011.

December 5, 2011 The Cincinaati Reds, LLC

AR-4of 9

AUDITFINDINGS/TAXPAYERPOSITIONS .71
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Tax Form SUT REM

Department of
Rev. (4-09)

¥ Ohio Department of Taxation
Taxation

AUDIT REMARKS

Chio

/Basi ssessment{ The auditor contacted Doug Healy (Mr. Healy), CFO of the
taxpayer on Septcmber 16, 2010 and informed him of the audit a551gnmcnt The auditor and Mr. Healy
discussed the time frame for completing the audit assignment and it was decided that the examination of the
taxpayer records would take place beginning January 24, 2011.

The auditor prepared the Audit Commencement Letter (.09 Communications\ACL Letter 09-17-10.pdf) and
emailed it w the taxpayer on September 17, 2010.

In January 2011, the auditor found that he would be going on medical leave starting in February 2011. The
auditor called Mr. Healy to inform him of this. Mr. Healy informed the auditor that he was going to be taking
off around the same time as his wife was due to have a baby. The auditor and Mr. Healy agreed to push the
audit starting back until the auditor returned from medical leave.

The auditor returned to work on April 25, 2011.

The auditor contacted Mr. Healy regarding a starting date for the record review. Mr. Healy put forth doing the
record review during the month of June. The auditor agreed to a starting date of June 7, 2011, Mr. Healy
advised the auditor that B. J. Viator, Controller would be the contact person for the record review.

The auditor started the record review on June 7, 2011 at the taxpayer’s headquarters at 100 Joe Nuxhall Way in
Cincinnati, Ohio. The auditor was assisted by auditors Sara Young, Iris Wilson, Steve Brown and Audit
Manager Robbin Randolph in completing the record review. The record review was completed on June 29,
2011.

During the record review, the taxpayer raised questions to items that are being listed in the audit. The largest of
the issues raised by the taxpayer was regarding the purchase of a new scoreboard/display system for Great
American Ballpark. The taxpayer is questioning the auditor’s determination that the scoreboard/display system
would be considered a “business fixture” as defined by Ohio Revised Code (ORC) section 5701.03 (B). The
taxpayer requested a meeting with audit administration to discuss this issue.

On June 23, 2011, the auditor, Audit Manager Robbin Randolph, John Trippier, Audit Administrator and Steve
Russell, Audit Administrator met with Mr. Healy, CFO, B.J. Viator, Controller and Jim Marx, ELegal Counsel
for the taxpayer. The taxpayer is questioning the scoreboard/display purchase being considered a “business
fixture” by the auditor as opposed to being a construction contract. John Trippier and Steve Russell informed
the taxpayer that they both were in agreement that the scoreboard/display system was a “business fixture” and
would be a taxable purchase of tangible personal property by the taxpayer. As listed in the contested issues
section below, the taxpayer is not in agreement with this determination.

The taxpayer also questioned the taxability of two other areas of purchases listed in the audit. The first area was
giveaway items such as bobbleheads, t-shirts, blankets. The taxpayer believes that these items would be
included in the price of the ticket to the giveaway games. The auditor maintains that the taxpayer is the
consumer of these giveaway items as no additional charge is added to ticket prices for giveaway games. The
taxpayer also makes the argument that they are reimbursed by spensors and therefore they should not be the
consumer of the items. The second area is printed matter used by the taxpayer in marketing of season and
regular season ticket sales. The taxpayer points out that the print matter “prices and describes” the ticket
packages and individual ticket purchases that are available to the public. The auditor believes that the taxpayer

-+ Comment [AFS17]: Provice i Gverview of the.
Haudit hydescnhmgall:mponam Seps | zaken and '_ )

hus ons reaclled durmg

oargumerlls{ifany) gainst uurposmnn, s i
fer 1o siibstantiate aidit fdi

-(l € Ohso Rev]sad. Code, Chio’ Admmlsimnve Cadc

Court Cases, and ‘Department Bolicy). .-
sDescribe simple period methodology. -/

December 5, 2011 The Cincinnati Reds, LLC

AR-50f9
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Taxation AUDIT REMARKS Rev. (4‘-09)

Chio

is not making “retail sales™ as defined in ORC 5739.01 (Q) and therefore the taxpayer would be the consumer of
the printed matter listed in the audit. These two areas have been listed under the contested issues section of the
audit remarks.

Due to waiting on information regarding the amnesty program being offered by the State of Ohio, the initial
review of the audit listings was not completed until August 25, 2011. Please see the taxpayer review section
below for detail of the review process.

Amnesty: The auditor did not offer the taxpayer the opportunity to participate in the 2011 Consumer Use Tax
Amnesty Program. The auditor found that the taxpayer has been issued prior consumer use tax assessments.
The auditor has included copies (LAM(06) TP Returns & Exhibits\Cin Reds Assessments_Amnesty.pdf) of the
prior assessments that were found. The taxpayer questioned not being offered to participate in the amnesty
program. The auditor forwarded the taxpayer the application for the amnesty program. The auditor has not
received back the completed application at the time of submitting the audit. The taxpayer has indicated that
they would be appealing this decision (see below).

Ofast Measures) The auditor created two measures for the OFAST audit fiie, Purchases and Scoreboard. .-~ Comment [AFS18]; eList issues by OFAST. .
) T TmTmmTmmm TS TS e B measumqﬁrsuhenbygmup(xeﬁxefiassmu i
epeae). . L e

Purchases Measure:

This measure includes all taxable purchases made by the taxpayer, capital and expense, for which no evidence
was found that sales tax had been paid to vendors or consumer use tax had been accrued and paid to the State of
Ohio. The purchase of the scoreboard/display systems is not included in this measure; it is listed in the
“Scoreboard” measure,

The largest areas of purchases in this measure include;

Promotional Items — This includes the purchases of promotional giveaway items such as bobbleheads, pocket
schedules, trading card sets, blankets, T-shirts/Jerseys.

Computer Software — This area includes the purchase of software and software license renewals.

Printed Matter — This includes the purchase of Season Ticket Renewal packets, Suite booklets, ticket and
promotional mailers.

Other purchases listed in this measure include general office supplies, baseball equipment, stadium repairs and
equipment, photography services and other general business items.

The approximate consumer use tax due in this measure is $ 179,988.26

Scoreboard Measure:

This measure includes the purchase of the scorcboard/display systems from Sony Electronics Inc. (Sony) only,
The purchase listed is for the portion of the contracted work for which Sony hired subcontractor Daktronics.
The auditor found that Sony had charged collected and remitted sales tax (_\{06) TP Returns &
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Exhibits\Sony_Sales Tax_Backup.pdf) on the portion of the contract for which they performed the work. The
Daktronics portion of the contract includes the sale and installation of the actual scoreboard/display equipment.
Daktronics provided the anditor with documentation that shows that Daktronics had accrued use tax on the
purchase of the materials used in the scoreboard/display contract and have remitted the tax on the Daktronics
sellers use sales tax (.}{06) TP Returns & Exhibits\Daktronics Info) account (99-024568). The auditor
explained to the taxpayer that Daktronics has incorrectly handled the sales tax remiited. The auditor explained
to the taxpayer that Daktronics should not have paid any tax on the materials used under the scoreboard/display
contract and that any tax paid by Daktronics would be subject to refund. The auditor explained to the taxpayer
that the State would not be able to give any credit for the tax remitted by Daktronics. The auditor informed the
taxpayer that Dakironics would need to file a refund claim for the tax remitted in error. The taxpayer is not in
agreement with the listing of the scoreboard/display purchase.

The approximate use tax due on the scoreboard/display system purchase is § 547,248.00.

-1 Comiment [ANM19]: These remarks will be
* | made in comparison (o specific criteria for
checking/not checking boxes based on Penalty
Worksheet Guidelines.

FS20]: Create hiyperlink o the /"

Woa ksheet\Cin_Reds PWS_11_03 11.xIs) for the audit. The PWS shows ﬁvc boxes in thrs section with
checkmarks. This results in a 15% penalty being added to the audit.

SUMMARY

: The taxpayer is contesting the following isspes:

tﬂle Audlt Fmdmgs sect:on ot' the remarks;:

o Scoreboard/Display System: The taxpayer is not in agreement with the auditors determination that the
purchase of the scoreboard/display system would be taxable as a business fixture as defined by ORC
section 5701.03 {(B) which states “...that primarily benefits the business conducted by the
occupant on the premises and not the realty...” and not a construction contract as defined under
Ohio Administrative Code (OAC) 5703-9-14. It is the taxpayer’s contention that the scoreboard/display
system is an addition to the real property and should qualify as a construction contract under OAC 5703-
9-14. The taxpayer has forwarded documentation showing sales tax that was remitted by Sony (.\(06)
TP Returns & Exhibits\Sony_Sales Tax Backup.pdf), on their entire portion of the contract. The

“taxpayer forwarded documentation from Dakitronics (_.\M06) TP Returns & Exhibits\Daktronics Info)
showing that they accrued use tax on the cost of materials used in the completion of their portion of the
scoreboard/display system contract. Daktronics does not maintain a consumer use tax account with the
State of Ohio; as a result they forwarded the accrued tax on their sellers use account (99-024568) which
was not the proper way to handle the accrual. It appears that Daktronics believes that the contract was
for the installation of real property and not tangible personal property. The auditor explained to the
taxpayer that Daktronics had incorrectly handled the tax due on the sales and installation of tangible
personal property and as a result the auditor could not give the taxpayer credit for the tax remitted by
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Daktronics. It was explained that Daktronics would need to file for a refund of the tax remitted in error.

+ Promotional (Giveaway) Items: The taxpayer is not in agreement with the listing of
promotional/giveaway items (i.e. bebbleheads, trading card sets, pocket schedules, etc.) by the auditor.
The taxpayer contends that the items given away are included in the price of the ticket purchased, and
therefore are being purchased for “resale” and not a taxable purchase. It is the contention of the auditor
that no consideration is being given for the promotional item and that the taxpayer is the consumer of the
items. The auditor notes that no additional price is paid for tickets to “giveaway” game as opposed to
non “giveaway™ games. It should also be noted that no sales tax is charged on the purchase of tickets to
games and that the auditor contends that the sales of tickets do not qualify as “retail sales™ as defined
under ORC sections 5739.01(B)1), (E) and (O).

The taxpayer has submitted a court case from Missouri to support their view; the auditor explained that
this case is not from Chio so that it could not be used by the auditor.

= Printed Matter: The taxpayer is not in agreement with the [isting of printed matter used in the sale of
season tickets by the taxpayer. The taxpayer contends that the printed matter “prices and describes™ the
items for sale and therefore qualifies for exemption under ORC section 5739.02(B) (35) (a). The auditor
contends that the taxpayer would not qualify for this exemption as they do not qualify under ORC
sections 5739.01(B) (1}, (E) and (O) as making “retail sales™.

e Amnesty: The auditor found prior consumer use tax assessments for the taxpayer and informed the
taxpayer that this would not allow the taxpayer to participate in the 2011 Consumer Use Tax Amnesty
program. The taxpayer still requested that they be allowed to complete the application to participate in
the 2011 Consumer Use Tax Amnesty program enacted by The State of Ohio. The auditor has not
received back the completed application at the time of submitting the audit. As stated above, the auditor
researched the taxpayer and found prior consumer use tax assessments which resulted in the auditor
informing the taxpayer that they did not qualify for the amnesty program.

End Result (Balance due/Refund); The end result of the auditis: .7
e Consumer Use Tax Due: ' $727,236.26
¢ Penalty Due: $109,085.33

s Pre-Assessment Interest ran through 11/21/201F $ 83,334.10
The Major Finding Codes for the audit are:

= 100.005 Business Equipment/Assets $ 547,248.00
= }00.007 Business Supplies $179,988.26
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Mr. Healy on August 25, 2011. Mr. Healy again stated his disagreement with the contested issues listed above.
Mr. Healy requested more time to research the contested issues, the audit agreed to more time. The auditor
issued the Letter of Confirmation {.\(09) Communications\Cinti_Reds LOC_08_25.pdf) to Mr. Healy on
August 25, 2011 and explained that the letter gives the taxpayer 30 days to produce any additional information.

Mr. Healy emailed the auditor on September 30, 2011 with new information relating to a few of the audit
listings. The auditor reviewed the information provided and made corrections to some of the audit listings. Mr.
Healy also informed the auditor that Sony was researching the scoreboard/display purchase and would be
sending Mr. Healy information by October 12, 2011. The auditor agreed to wait for the Sony information but
informed Mr. Healy that the audit needed to be submitted to his audit manager by November 11, 2011. The
auditor informed Mr. Healy that he would accept any information provided by Sony up to November 08, 2011,

On November 11, 2011 the taxpayer forwarded information regarding the Dakironics portion of the
scoreboard/display system purchase. The auditor reviewed the documents and made adjustments to the OFAST
import template. The auditor emailed Mr. Healy the ST-807 for the audit.

Mr. Healy informed the auditor on November 18, 2011 that no one would be signing the ST-807 {.\{(03) Audit
Findings\ST-807_11_18_11.pdf) and that the audit file should be submitted.

The auditor, Audit Manager Mark Bechtold, Auditors Sara Young and Tris Wilson met with "
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